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Court of Appeals of the District of Columbia. 


No. 3813. 

Maurice H. Eichberg, Trading as National Timber Company 

Appellant, 

vs. 

United States Shipping Board Emergency Fleet Corporation, 

and 

No. 3814. 

United States Shipping Board Emergency Fleet Corporation, 

Appellant, 

vs. 

Maurice H. Eichberg, Trading as National Timber Company. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 60924. 

Maurice H. Eichberg, Trading as National Timber Company 

Plaintiff, 

vs. 

United States Shipping Board Emergency Fleet Corporation. 

a Body Corporate, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1—3813a 
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M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 


Declaration, etc . 

Filed December 21, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 60924. 

Maurice H. Eichberg, Trading as National Timber Company, 

Plaintiff, 


vs. 

United States Shipping Board Emergency Fleet Corporation, 

a Body Corporate, Defendant. 

The Dlaintiff. Maurice II. Eichberg, trading under the firm name 
and style of the National Timber Company, by his attorneys, 

2 Ernest W Roberts and John B. Daish, sues the defendant, the 
United States Shipping Board 

a body corporate, under the laws of the District of Columb a for that 
heretofore to wit. on or about the second day of August 1917 at 
Washington, in the District of Columbia, the plaintiffatthespecial 
instance and request of the defendant made and submitted to the de¬ 
fendant one certain written tender or proposal by which the pla' nt ' 
offered to furnish a large quantity of certain water oak, or white oak 
timber at option of plaintiff, of certain particular sizes and dimen¬ 
sions at a minimum rate of two (2) schedules per month a^ertam 
D rices for the various sizes and dimensions hereinafter set f ° rt ]b j 5 *! 1 ® 
several prices having been prescribed, fixed and determined by the de- 

i WS«tt«S 8SSS3S 

bpaessni issssa 

of anv flitches the stock to be measured as an average of.both face, 
inside the bark. That thereafter, to wit, on oirabout the third day of 

August, IB SSSteS3 £Hk 

IhiKkUmb " fbl“ului.ted and sbippri by pUiwM 

That thereafter to wit, on the day and date last mentioned, 
said defendant confirmed in writing said acceptance of said tender or 
proposal of plaintiff, which confirmation was received by plaintiff on 
or about th^ seventh dav of August 1917, whereupon plaintiff ex¬ 
pended large sums of money in securing and providing additional 
necessarv machinery, materials and labor for performing raid con¬ 
tact"'with the defendant. That thereafter, to wit on or about the 
fourteenth day of August, 1917, said defendant directed plaintiff s 
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attention to certain clerical errors as to sizes, numbers and footage 
of items Nos. 68 and 15 in plaintiffs tender or proposal which said 
errors the plaintiff and defendant mutually agreed to, and did 
correct; and the defendant promised, agreed and undertook to take’ 
accept, receive from, and pay, plaintiff, and plaintiff promised, agreed 
and undertook to supply, furnish and deliver to the defendant 
twenty (20) schedules of water oak, or white oak timber, at option 
of plaintiff, at the minimum rate of two (2) schedules per month, 
each schedule consisting of a minimum footage of one hundred and 
eighty-three thousand and fifty-one (183,051) feet, board measure 
and consisting of the several items, quantities, sizes and dimensions 
and at prices per 1,000 feet, as follows: 


Item. 

Size, 

gross. 

Lengths. 

No. pieces. 

Footage. 

Working. 

Price per 
1,000 ft. B. M 

3. 

16 x 24 

16/32 

5 

3,840 

S2S 

$80 



Av. 24 




4. 

16 x 24 

42 

2 

2,688 

Rgh 

80 

5. 

16 x 20 

44 

1 

1,173 

S4S 

80 

7. 

16 x 16 

44 

2 

1,877 

• S4S 

48 

8. 

14x24 

24 

1 

672 

u 

80 

9. 

14x24 

16/32 

5 

3,360 

S2S 

80 



Av. 24 




17. 

14x16 

44 

46 

37,780 

S4S 

44.80 

19. 

14x16 

48 

4 

3,584 

S4S 

48 

35. 

12x24 





6 & up 





- 

100-6 



14,400 




200-9 

or 





36. 

longer 

300 

43,200 

Rgh 

68 

12x24 

16/32 

** 

0 

2,880 

S2S 

80 



Av. 24 




49. 

12x18 

38 

2 

1,368 

u 

48 

50. 

12x18 

40 

3 

2,160 

a 

48 

51. 

12x18 

40 

2 

1,440 

u 

48 

52. 

12 x 18 

44 

40 

31,680 

u 

52 

67. 

10x24 

16/32 

0 

2,400 

a 

60 



Av. 24 




68. 

10x22 

34 

28 

17,453 

S4S 

• 64 

80. 

8 x 26 

20 

14 

4,853 

n 

80 

94. 

6x19 

24/40 






Av. 32 500 lin. ft. 

4,750 

u 

46.40 

15. 

14x16 

40 

2 

1,493 

u 

40 





183,051 




That thereafter, to wit, on or about the twenty-first day of August, 
1917, the said defendant, not regarding its said promises, agree¬ 
ments, undertakings and obligations in said behalf, but wholly dis¬ 
regarding the same and without the agreement, consent or ac¬ 
quiescence of the plaintiff, and the said plaintiff not being in fault 
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in his promises, agreements, undertakings or obligations but on the 
contrary performing and doing all those things necessary and proper 
to be by him done, and proceeding with due speed and dispatch and 
diligence in those matters necessary and required to be done, witli- 
out excuse cancelled, in writing, said contract whereby the plaintiff 
was prevented from making and acquiring great gains and profits, 
to which plaintiff was and is justly entitled to the great damage of 
the plaintiff in the sum of One hundred and seventeen thousand, 
seven hundred and eighty-six dollars and twenty-seven cents ($11/,- 

786 27) 

e Wherefore, the plaintiff brings his suit and claims the sum of 
one hundred and seventeen thousand, seven hundred and eighty-six 
dollars and twenty-seven cents ($117,786.27), according to the 
particulars of demand hereto annexed, with interest from the twenty- 
second day of August, 1917, besides costs of suit. 

4 And the plaintiff sues the defendant for that heretofore, 

to wit, on or about the seventh day of August, 1917, the 
plaintiff and defendant in consideration of the mutual promises in 
that behalf, entered into one certain written agreement or contract 
wherebv the plaintiff promised and agreed to manufacture, make, 
supplv,‘ and furnish to the defendant, and the defendant promised 
and agreed to take and receive from, and pay, plaintiff for twenty 
(20) schedules of water oak, or white oak timber at option of plain¬ 
tiff to be delivered at the minimum rate of two (2) schedules per 
month at certain prices per 1,000 feet for the various sizes and 
dimensions, all hereinafter more particularly set forth, said prices 
having been prescribed, fixed and determined by the defendant 
and to be f. o. b. loading point, inspection at loading point as 
required, payments to be arranged to be made at time of inspection, 
stock to be sound, square edge water oak or white oak and to be 
inspected according to the rules of the Hardwood Manufacturers 
Association for sound and square edge timber, except that 1 to be 
allowed and paid for in excess of the several sizes specified and in 
case of flitches the stock to be measured as an average of both faces 
inside the bark, each schedule having a minimum footage of one 
hundred and eighty-three thousand and fifty-one (183,051) feet, 
board measure, and consisting of the several items, quantities, sizes 
and dimensions and at prices per 1,000 feet, board measure, 
for each item, as follows: 
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Item. 

Size, 

gross. 

Lengths. 

No. pieces. 

Footage. 

Working. 

Price per 
1,000 ft. B. M. 

3. 

16x24 

16/32 

5 

3,840 

S2S 

$80 

4. 

16x24 

Av. 24 
42 

2 

2,688 

Rgh 

80 

5. 

16x20 

44 

1 

1,173 

S4S 

80 

7. 

16x16 

44 

2 

1,877 

S4S 

48 

8. 

14x24 

24 

1 

672 

u 

80 

9. 

14 x 24 

16/32 

5 

3,360 

S2S 

80 

17. 

14 x 16 

Av. 24 
44 

46 

37,780 

S4S 

44.80 

19. 

14 x 16 

48 

4 

3,584 

S4S 

48 

35. 

12x24 

6 & up 

100-6 

200-9 or 
longer 

300 

14,400 

43,200 

Rgh 

68 

36. 

12x24 

16/32 

** 

0 

2,880 

S2S 

80 

49. 

12x18 

Av. 24 
38 

2 

1,368 

u 

48 

50. 

12x18 

40 

3 

2,160 

u 

48 

51. 

12x18 

40 

2 

1,440 

u 

48 

52. 

12x18 

44 

40 

31,680 

u 

52 

67. 

10x24 

16/32 

5 

2,400 

u 

60 

68. 

10 x 22 

Av. 24 
34 

28 

17,453 

S4S 

64 

80. 

8x26 

20 

14 

4,853 

u 

80 

94. 

6 x 19 

24/40 

Av. 32 500 lin. ft. 

4,750 

u 

46.40 

15. 

14 x 16 

40 

2 

1,493 

u 

40 


183,051 


That the plaintiff expended large sums of money and devoted 
much time and obligated himself to purchase large quantities of 
standing timber and entered into divers and sundry other contracts 
and agreements for and in respect to the subject matter of plaintiff’s 
contract with defendant, and for securing, making, manufacturing 
and delivering of said timber. That thereafter, to wit, on or about 
the twenty-first day of August, 1917, the said defendant not regard¬ 
ing its said contract and without the consent or acquiescence of the 
plaintiff, and the said plaintiff not being in fault, but on the contrary 
when large quantities of the timber aforesaid had been made and a 
large quantity of said timber was in the process of manufacture and 
plaintiff was performing his part of said contract with due dispatch, 
speed and diligence, cancelled, in writing, without excuse said con¬ 
tract, whereby the plaintiff was prevented from making and acquir¬ 
ing great gains and profits to which plaintiff was and is justly 




6 M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 

6 entitled, and lost large sums of money which plaintiff had 
expended in and about the carrying out said agreement and 
undertaking. To the great damage of the plaintiff in the sum of 
one hundred and twenty thousand, nine hundred and seventy dollars 
and eighty cents ($120,970.80). 

Wherefore, the plaintiff brings his suit and claims the sum of 
one hundred and twenty thousand, nine hundred and seventy dollars 
and eighty cents ($120,970.80), according to the particulars of 
demand hereto annexed, with interest from the twenty-second day 
of August, 1917, besides costs of suit. 

3. And the plaintiff sues the defendant for money payable by 
the defendant to the plaintiff for goods sold and delivered by the 
plaintiff to the defendant; and for work done and materials pro¬ 
vided by the plaintiff for the defendant at its request; and for money 
lent bv the plaintiff to the defendant; and for money paid by the 
plaintiff for the defendant at its request; and for money received by 
the defendant for the use of the plaintiff; and for money found to 
be due from the defendant to the plaintiff on accounts stated between 
them. And the plaintiff claims one hundred and twenty thousand, 
nine hundred and seventy dollars and eighty cents ($120,970.80), 
with interest from the twenty-second day of August, 1907, accord¬ 
ing to the particulars of demand hereto annexed, besides costs. 

ERNEST W. ROBERTS, 

JOHN B. DAISH, 

A ttorneys for Plaintiff. 


Particulars of Demand (1st Count). 

Mobile, Ala., August 22, 1917. 

United States Shipping Board Emergency Fleet Corporation to 
Maurice H. Eichberg, trading as National Timber Company, Dr. 


To Gains prevented on 17 schedules of timber as per details 



below: 




Price 



Size, 


No. 

Foot¬ 

per 

1.000 


Item. 

gross. 

Length. 

pieces. 

age. 

B. M. 


3. 

16 x 24 

16/32 Av. 24 

5 

3,840 

$80. 

$307.20 

4. 

16 x 24 

42 

2 

2,688 

80. 

215.04 

O. 

16x20 

44 

1 

1,173 

80. 

93.84 

7. 

16 x 16 

44 

2 

1,877 

48. 

90.09 

8. 

14x24 

24 

1 

672 

80. 

53.76 

9. 

14x24 

16/32 Av. 24 

5 

3,360 

80. 

268.80 

17. 

14x16 

44 

46 

37,780 

44.80 

1,692.54 

19. 

14 x 16 

48 

4 

3,584 

48. 

172.03 


35. 


12 x 24 6' & up 
100 - 6 ' 
200-9' or 


longer 



14,400 

300 43,200 68. 


3,916.80 
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Price 







per 



Size, 


No. 

Foot- 

1,000 


Item. 

gross. 

Length. 

pieces. 

age. 

B. M. 


36. 

12 x 24 16/32 Av. 24 

5 

2,880 

80. 

230.40 

49. 

12x18 

38 

2 

1,368 

48. 

65.66 

50. 

12x18 

40 .. 

3 

2,160 

48. 

103.68 

51. 

12x18 

40 

2 

1,440 

48. 

69.12 

52. 

12x18 

44 

40 

31,680 

52. 

1,647.36 

67. 

10 X 24 16/32 Av. 24 

5 

2,400 

60. 

144.00 

68. 

10 X 22 

34 

28 

17,453 

64. 

1,116.99 

80. 

8x26 

20 

14 

4,853 

80. 

388.24 

94. 

6 x 19 24/40 Av. 32 500 lin. 







ft. 

4,750 

46.40 220.40 

15. 

14x16 

40 

2 

1,493 

40. 

59.72 


Total footage 

per schedule. 

... 183,051 


$10,855.67 

Cost 

of production 

and delivery per 

schedule at 


$24.86 per 1,000' 




• • • • 

4,550.65 

Gain 

per schedule . 




• • • • 

$6,305.02 

Gain 

, 17 schedules . 


• ••••• 



$107,185.34 


To gains prevented on 3 schedules, 

183,051 ft. per schedule as above 
bought of S. 0. Rogers at $40 per 
1,000 ft., Selling price at $10,855.67 

per schedule. $32,567.01 

Purchase price of 3 schedules from S. 

O. Rogers at $7,322.04 per schedule 21,966.12 

- $10,600.89 


Total gains prevented. $117,786.27 

8 Particulars of Demand (2nd and 3rd Counts). 

Mobile, Ala., August 22, 1917. 

United States Shipping Board Emergency Fleet Corporation to 
Maurice H. Eichberg, trading as National Timber Company, Dr. 

To expenditures and services under contract: 

W. E. Gannon’s time, 18 days at $5.00. 

D. R. Bowman’s time, 18 days at 2.50. 

Expenses telephone, D. R. Bowman, on McDavid Ac 

count . 

Expenses telephone, W. E. Gannon on McDavid Ac 

count . 

Expenses D. R. Bowman to Owasso. 

Salary for men in Boom Bluff Springs.. 


$90.00 
45.00 

6.95 

13.05 

5.81 

21.25 
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J. B. Renfroe, salary in boat. ... 

Expenses Gannon on Bluff Springs a/c. 

Expenses Bowman on Bluff Springs a/c. 

E. Stotz, time in woods. 

J. B. Harrison, time in woods- : • .•.• •. 

J B. Harrison, expenses from Martin V enner Co.. ... . . 
Pay Roll, Dickin E. McCurdy, Carney Renfroe, and K 

McCurdy, in woods.• . 

Paid Bowman, 18 days’ auto at $1.50... 

Paid Martin Veneer Co., gasoline, &c., for auto. 


4.00 

25.58 

30.16 

90.00 

75.00 

37.80 

124.73 

27.00 

64.25 


Cost of fitting up Bluff Springs: 

Blocks cast by Brewton Iron Works.... 

Martin Veneer Company, Bill.• • • 

Material furnished by us, 2M ft. at $‘Z8 

Labor installing (our pay roll). 

2 Dogs Turner Supply Co.• • • • 

Saws for Top rig (Turner Supply Co.) 
Mandrel (Martin \ eneer Company). . 
Pullevs (Turner Supply Company)... 

Boxes “ “ “ 

Material & Labor installing top sawrig. 

Lumber rebuilding carriage. 

Labor & Material (nails, bolts, etc.)- 

Live rolls, Stanton. 

Labor & Material installing. 


Lumber Butting saw. 

Labor & Material... • : . 

Lumber in strengthening & building rar nps • • • 
Labor, nails, etc., 3 carpenters, 2 wks. $3 per 

day ... 

Rails for haul-up, 300 ft. 40# at $60 per ton. 


Labor building. 

Lumber. •••••••••*•* 

60 inch Simond Saw (Turner Supply Com¬ 


pany) 


$218.50 
225.00 
56.00 
15.00 
30.00 
116.00 
25.00 
34.15 
30.00 
15.00 
28.00 
18.00 
275.00 
63.00 
22.00 
10.00 
90.00 

108.00 
120.00 
60.00 
40.00 

184.00 


9 Cost of fitting up McDavid: 


Wire Haul-up Rope, Turner Supply 

Company . 

Carriage Rope (Atlanta) . 

Lumber for carriage, 15M ft. at 

$28.00 . 

Labor.. 

Lumber for Ramp 3 M ft. at $40. .. 

“ “ “ 1 “ 20 ... 

Labor . 

1 60-inch Ohlen Saw. 


19.80 

42.00 

12.00 

120.00 

20.00 

48.00 

227.00 


$63.00 


$551.80 


Cash advanced S. O. Rogers. •••••••• • • • £18.36 

Time M. H. Eichberg 12 days at $100.00- 1,200.00 


1,782.65 


$4,613.39 
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Credits: 


By 137,347 ft. timber at $3.00. $412.04 

22,319 ft. timber at $5.50. 122.75 

11,570 ft. timber at $30.00. 347.10 

15,177 ft. timber at $36.00. 546.97 

- 1,428.86 


$3,184.53 
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To Gaines prevented 17 schedules of timber as per details 
below: 


Item. 

3. 

4. 

5. 

7. 

8 . 

9. 

17. 

19. 

35. 


36. 

49. 

50. 

51. 

52. 

67. 

68 . 
80. 
94. 


Size, 

gross. 

16x24 

16x24 

16x20 

16x16 

14x24 

14x24 

14x16 

14x16 

12x24 


12x24 
12x18 
12x18 
12x18 
12x18 
10x24 
10x22 
8x26 
6 x 19 


15. 14 x 16 


No. 

Length. pieces. 

16/32 Av. 24 5 

42 2 

44 1 

44 2 

24 1 

16/32 Av. 24 5 

44 46 

48 4 

6' & up 
100 - 6 ' 

200-9' or 

longer 300 

16/32 Av. 24 5 

38 2 

40 3 

40 2 

44 40 

16/32 Av. 24 5 

34 28 

20 14 

24/40 Av. 32 500 lin. 

ft. 

40 2 


Foot¬ 

age. 

3,840 

2,688 

1,173 

1,877 

672 

3,360 

37,780 

3,584 

14,400 

43,200 

2,880 

1,368 

2,160 

1,440 

31,680 

2,400 

17,453 

4,853 


Price 
per 
1,000 
B. M. 

$80. 

80. 

80. 

48. 

80. 

80. 

44.80 

48. 


68 

80 

48 

48 

48 

52 

60 

64 

80. 


4,750 46.40 
40. 


$307.20 
215.04 
93.48 
90.09 
53.76 
268.80 
1,692.54 
172.03 


3,916.80 

230.40 
65.66 

103.68 
69.12 
1.647.36 
144.00 
1,116.99 
388.24 

220.40 
59.72 

$10,855.67 


1,493 

Total footage per schedule.... 183,051 

Cost of production and deliverv per schedule at 
$24.86 per 1,000'.'. 4,550.65 

Gain per schedule. $6,305.02 

Gain 17 schedules. $107,185.34 


2—3813a 
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To gains prevented on 3 schedules, 
183,051 ft. per schedule as above, 
bought of S. 0. Rogers at $40 per 
1,000 ft., Selling price at $10,855.67 

per schedule. 

Purchase price of 3 schedules from 
S. O. Rogers at $7,322.04 per sched¬ 
ule . 


$32,567.01 

21,966.12 


10,600.89 


$117,786.27 


Amount claimed 


$120,970.80 


l\ Pleas of Defendant. 

Filed January 29, 1918. 

****** * 

For pleas to the declaration of the plaintiff, Maurice H. Eichberg, 
trading as National Timber Company, and to each and every count 
thereof, the defendant, United States Shipping Board Emergency 
Fleet Corporation, says that the plaintiff ought not to have or main¬ 
tain his action against it because it says n 

1. The defendant was formed in pursuance of the Act ot Congress 

approved September 7, 1916, known as the United States Shipping 
Act and exists as an agency of the United States for carrying out 
the purposes of that Act; all its capital stock is and at all times has 
been held for and on behalf of the United States, and it acts for and 
on behalf of the United States and in no other capacity whatever; 
and further, by virtue of an Executive Order issued by the President 
of the United States on the Uth day of July, 1917 in pursuance of 
the section entitled “Emergency Shipping Fund’ of an Act ap¬ 
proved June 15, 1917, and entitled “An Act Making appropriations 
to supply urgent deficiencies in appropriations for the Military and 
Naval Establishments on account of war expenses for the fiscal year 
ending June thirtieth, nineteen hundred and seventeen, and for 
other purposes,” the defendant has and exercises such power and 
authority vested in the President by said section as are delegated by 
said Executive Order to the defendant ; and the defendant acted in 
pursuance of the power and authority so delegated to it and solely 
for and on behalf of the United States in and with respect to each 
and all of the transactions, matters and things out of which the sup¬ 
posed cause or causes of action sued upon by the plaintiff are alleged 
to or could have arisen; wherefore, each and all of its acts in such 
respect were acts of the United States, and the suit of the plaintiff on 
account of such acts is in fact and in effect a suit against the United 
States, which may not be maintained in this Court but is maintain¬ 
able, Tf at all, only as in said section provided. 
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2. The defendant did not promise as alleged. 

JOHN E. LASKEY, 

^ United States Attorney, D. C. 

JOSEPH W. COX, J 

Special Assistant to the Attorney General. 

JOHN BARTON PAYNE, 

CARL S. STERN, 

Of Counsel for United States Shipping 

Board Emergency Fleet Corporation. 
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Memorandum. 


February 9, 1918.—Joinder of issue on plea numbered “2,” note 
of issue and notice of trial, filed. 

Motion to Strike Out Defendant s Plea Numbered “1.” 

Filed February 9, 1918. 

******* 

Comes now the plaintiff, by Ernest W. Roberts and John B. Daish, 
his attorneys, and moves the Court to strike out defendant’s plea 
numbered “1,” and for cause therefor says: 

( a ) That the defendant has by its attorney appeared generally. 

(b) That said plea numbered “1” cannot be blended, accompany, 
joined with or pleaded at the same time with the plea in bar of de¬ 
fendant, being plea numbered “2.” 

(c) That the said plea numbered “1” purports to be a plea to the 
jurisdiction of this court and as well to the disability of defendant. 

(d) That said plea numbered “1” is not supported by an affidavit 
of the defendant, its agent or attorney as required by Rule 28 (4) 
of the Rules of Court. 

(e) That said plea numbered “1” is not accompanied by a prayer 
for judgment if the Court will take further cognizance of the case. 

(/) That said plea numbered “1” does not, as required, state facts 
but states conclusions of law. 

ERNEST W. ROBERTS, 

JOHN B. DAISH, 

Attorneys for Plaintiff. 


Messrs. John E. Laskey, United States Attorney; Joseph W. Cox, 
Special Attorney to the Attorney General; John Barton Payne, 
Carl S. Stern, of Counsel for United States Shipping Board Emer¬ 
gency Fleet Corporation. 

Gentlemen : 

Please take notice that the foregoing and annexed Motion filed in 
the above cause will be for hearing before the Court on the 15th day 
of February, 1918. 

ERNEST W. ROBERTS, 

JOHN B. DAISH, 

Attorneys for Plaintiff. 
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Service of the foregoing and attached Motion and Notice acknowl- 
edged this 9th day of February, 1918. ^ £ LA g KE y 

U. S. Att’y, D. C. 

13 Memorandum. 

February 25, 1918.—Motion to refer cause to Auditor, filed. 
Supreme Court of the District of Columbia. 

Wednesday, June 19th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

****** * 

Upon consideration of the motion of plaintiff filed herein by his 
attorneys, to strike out defendant’s plea numbered “1, ’ it is ordered 
that said motion be granted. Whereupon said plea is hereby stricken 

out. 

Thursday, June 20th, 1918. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Upon consideration of the motion of plaintiff filed herein by his 
attorneys, it is ordered that this cause be, and the same is hereby 
referred to the Auditor of this Court, to audit and state the accounts 
and dealings between the parties herein. 

Defendant's Motion for Repleader. 

Filed July 2, 1918. 


The Court by orders passed on June 19th & 20th, 1918, having 
sustained the plaintiff’s motions to dismiss the first plea filed by the 
defendant in the above-entitled cause and to refer said cause to the 

Auditor. , 

The defendant now comes and moves the Court to set aside the 

said orders, and to grant leave to the defendant to withdraw the 
plea of the general issue filed by the defendant herein and to re-enter 
the first plea in its original or in an amended form, in order to obtain 
before the taking of testimony on the merits a decision upon the 
question as to whether this Court has jurisdiction to render judg¬ 
ment against the defendant in this cause. \SKFY 

United States Attorney. 
JOSEPH W. COX, 

Special Assistant to the Attorney General. 
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14 Supreme Court of the District of Columbia. 

Friday, August 23rd, 1918. 

Session resumed pursuant to adjournment, Hon. Jennings Bailev 
Justice, presiding. J ’ 

******* 

By Judge Hitz. 

Upon consideration of the motion of the defendant which is desig¬ 
nated as a motion for Repleader, it is ordered that said paper be at 
nied but being considered to be a motion for leave to file additional 
pleas, it is thereupon: Ordered, that the defendant have leave to file 
within twenty days from this date such additional plea or pleas as it 
may be advised. That the plaintiff have twenty days after service 
of a copy of any such additional pleas to demur or reply thereto as 
he may be advised. That until the further order of the court all 

proceedings before the Auditor on the reference heretofore made 
are stayed. 

To the above action of the Court, the plaintiff prays an exception, 
which is here noted. 


Additional Pleas of Defendant. 

Filed September 17, 1918. 

* * * * * * * 

Leave of the Court to file additional pleas first being had and ob- 
^ med »* he defendant, the United States Shipping Board Emergency 
lleet Corporation, for pleas to the declaration of the plaintiff 
Maurice H. Eichberg, trading as National Timber Company, and 
to each and every count thereof, says that the plaintiff ought not to 

have or maintain his action against it because it says_ 

1. The defendant was formed in pursuance of the Act of Congress 
approved September 7, 1916, known as the United States Shipping 

ca P*tal stock is and at all times has been held for and 
on behalf of the United States; and further, by virtue of an Execu¬ 
tive Order issued by the President of the United States on the 11th 
day of July, 1917, in pursuance of the section entitled “Emergency 
Shipping Fund” of an Act approved June 15, 1917, and entitled 
An Act making appropriations to supply urgent deficiencies in ap¬ 
propriations for the Military and Naval Establishments on account 
of war expenses for the fiscal year ending June thirtieth, nineteen 
hundred and seventeen, and for other purposes,” the defendant has 
and exercises such power and authority vested in the President by 
said section as are delegated by said Executive Order to the 
JO defendant; and the defendant acted in pursuance of the power 
and authority so delegated to it and solely for and on behalf 
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of the United States in and with respect to each and all of the 
transactions matters and things out of which the supposed cause or 
causes of action sued upon by the plaintiff are alleged to or could 
have arisen ; wherefore, each and all of its acts in such respect were 
acts of the United States, and the suit of the plaintiff on account of 
such acts is in fact and in effect a suit against the United States, 
which may not be maintained in this Court but is maintainable, if 

M, on ih, 11th d.y of J*. 

1917. in pursuance of the .ect.on .mitlrf «r,n.erg.ncy Stapp.n| 
Fund” of an Act of Congress approved June lo, 1J1<, ana entitled 
a 4n Act making appropriations to supply urgent deficiencies in 
annronriations for the Military and Naval Establishments on ac- 
count P of war expenses for the Hseal year ending June thirtieth 
nineteen hundred and seventeen, and for other purposes, executed 
and issued an Executive Order conferring certain powers and duties 
toodX United States Shipping Board Emergency Meet Corpora¬ 
tion which is a corporation organized and existing as described 
in the preceding plea, the said Order being in words and figures as 

follows, viz: 

Executive Order. 

By virtue of authority vested in me in the 
trenev shipping fund" of an act of Congress entitled An act mak 
fnc appropriations to supply urgent deficiencies in appropriations 
for the P Military and Naval Establishments on account of war ex¬ 
poses fo, the fiscal year ending June thirtieth, nine teen hundred 
and seventeen, and for other purposes, approved June 15, 1J1 , 

I hereby direct that the United States Shipping Board Emergency 
Fleet Corporation shall have and exercise all power and authority 
vested in me in said section of said act, in so far asappheaWe to 
and in furtherance of the construction of vessels, the purchase 01 
requisitioning of vessels in process of construction, whether on e 
way, or alreadv launched, or of contracts for the construction of 
such vessels and the completion thereof, and all power and au¬ 
thorin' applicable to and in furtherance of the production, pur¬ 
chase' and requisitioning of materials for ship construction. 

And I do further direct that the United States Shipping Board 
shall have and exercise all power and authority vested in me in said 
section of said act. in so far as applicable to and in furtherance of 
the taking over of title or possession, bv purchase or requisition, 
of constructed vessels, or parts thereof, or charters therein; and 
the operation, management and disposition of such vessels, and of 
,11 other vessels heretofore or hereafter acquired by the United 
States The nowers herein delegated to the United States Shipping 
Board mav in the discretion of said board, be exercised directly by 
the said board or by it through the United States Shipping 
16 Board Emergency Fleet Corporation, or through any other 
corporation organized by it for ««* WILR0N 

The White House, 11 July, 1917. 
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(No. 2664.) 

. Wltl \ the afores “ id 0rder and by virtue thereof, 
the defendant, being the corporation mentioned therein, has acted 

at all times since said Executive Order was issued as the agent of 
the United .States in and about the construction of Ships and the 
pioduction and purchase of materials for ship construction, as de¬ 
scribed in said Order, and in all the transactions, matters and things 
out of which the supposed cause or causes of action sued upon by 
the plaintiff are alleged to or could have arisen, the defendant acted 
solely under the direction of the President by virtue of the authority 
conferred by said Act and by said Executive Order, and as the agent 
tor and of the United States. 

JOHN E. LASKEY, 

United States Attorney. 

A. 

JOSEPH W. COX. 

Special Assistant to the Attorney! General 
ARTHUR M. MAR.SH, ' 

Of Counsel for United States Shipping 
Board Fmergency Fleet Corporation. 


Demurrer to Additional Pleas of Defendant. 

Filed October 8, 1918. 

******* 

TJie plaintiff, by his attorneys, Ernest W. Roberts and Clinton 
Robb, says that the additional pleas of the defendant, filed by leave 
of the Court, are, and each of them is, bad in substance, in that: 

JJ) Tbe defendant has, by its attorney, appeared generally. 

(Z) oaid additional pleas numbered one and two each purport to 
b ° a P le & to tbe jurisdiction of this Court, and as well, to the dis- 
abl !^ ? f . tbe .Plaintiff, and to the disability of the defendant. 

(d) Said additional plea numbered two is not complete or in¬ 
telligible, for that it does not properly or sufficiently aver the in¬ 
corporation of the defendant. 

(4) Said additional pleas numbered one and two do not nor 
does eithei of them, aver that the President has ever determined 
just compensation to plaintiff for the cancellation of the contract 
set out in plaintiff s declaration. 

(5) Said additional pleas numbered one and two do not, nor does 
either of them aver that the defendant has tendered to or paid plain¬ 
tiff seventy-five per centum of the amount determined bv the Presi- 

dent to be just compensation to plaintiff for the cancella- 
17 tion of the contract set forth in counts one and two of plain¬ 
tiff s declaration. 
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Ifil Said additional pleas numbered one and two do not, nor 

frSSer of said plea, numbered one and Wo i» auppntud 
by an .S.SoT.1,. doEnd.nl h or |« «*«' « «“““*• “ 

b ^KiV. 4 dditl™!rnSwd on, and ... are and .» 

ther cognizance of the case. ERNEST W. ROBERTS. 

CLINTON ROBB. 

Supreme Court of the District of Columbia. 

Tuesday, December 10th, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf 
ford, Justice presiding. 

* * * * * 

Bled October 8th, 1918, it i. ordered that -id demurrer 
be. and the same is hereby sustained. 

Monday, December 30th, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf- 
ford, Justice presiding. 

+ * * * 

Upon motion and to g«d 'f& p “'mtf“uf, 

S “ r Sow .he ““i Ri. Cur, January 2nd, 1919. 

Amendments to Additional Pleas. 

Filed January 2, 1919. 


T 

t <* fVip fYmrt having; been granted, the defendant hereby 

amends? 6 its two additional pleas filed in the above-entitled cause in 
the following respects • 
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18 al P i ea n ? mbered 1 is amended by inserting in 

, , .. . ? tbere °f and immediately after the words “on 

behalf of the United States;” and immediately preceding the words 
„and further by virtue of an Executive Order/’ the following words: 

and it acts for and on behalf of the United States and in no other 
capacity whatever.” 

Additional plea numbered 2 is amended by adding the following 
as the concluding words thereof: “of which Act and Executivf 
Orderand action by virtue of the authority conferred thereby the 
plaintiff had notice at the time of the transactions, matters and 
thmgs out of which said supposed cause or causes of action are 
alleged to or could have arisen.” 

JOHN E. LASKEY, 

United States Attorney. 

Demurrer to Defendant s Additional Pleas as Amended 

F-led January 7, 1919. 


The plaintiff, by his attorneys, Ernest W. Roberts and Clinton 
Kobb, says that the additional pleas of defendant, as amended 
are, and each of them is, bad in substance, in that: 

o* d ^ ndant has « b 3 r its attorney, appeared generally. 

2. Said additional pleas numbered one and two, as amended each 

purport to be a plea to the jurisdiction of this Court and, as well 
to the disability of the plaintiff, and to the disability of the de¬ 
fendant. J 

3. Said additional plea numbered two, as amended, is not com¬ 
plete or intelligible. 

4. Said additional pleas numbered one and two, as amended do 
not, nor does either of them, aver that the President ever has’de¬ 
termined just compensation to plaintiff for the cancellation of the 
contract set out in plaintiff’s Declaration. 

5. Said additional pleas numbered one and two, as amended do 
not, nor does either of them, aver that the defendant has tendered 
to or paid plaintiff seventy-five per centum of the amount deter¬ 
mined by the President to be just compensation to plaintiff* for the 
cancellation of the contract set forth in counts one and two of plain¬ 
tiff s Declaration. 

6. Said additional plea numbered two, as amended, merely avers 
that at the time plaintiff was dealing with defendant plaintiff knew 
of the Act of Congress conferring certain powers and authoritv upon 
the President ; that the President, under said Act, had delegated 
certain powers and authority to the defendant, and that defendant 
was acting under said delegated authority; but said additional plea, 
a.s amended, does not aver that, in the contract sued upon by plain¬ 
tiff, the plaintiff in the making thereof dealt with the defendant 

3—3813d 
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as a^ent of the President or of the United States with knowl- 
19 edge that he was dealing with defendant as such agent and 
not in its corporate capacity. 

7. Neither of said additional pleas numbered one ““ d ‘ wo > “ 
amended, is supported by an affidavit of the defendant or ito agent 
or attorney, as required by Rule 28 (4) of the rules of Court 

8 Said additional pleas numbered one and two, as amended, are, 
and each of them is argumentative, and each states conclusions of 

la ^9. Neither of said additional pleas numbered one and two as 
amended, is accompanied by a prayer for .judgment if the Court 

will take further cognizance of the ^ ROBERTS, 

CLINTON ROBB, . 

Attorney- for Plaintiff. 

To: 

John E. Laskey, Esq., 

Joseph W. Cox, Esq., 

A. M. Marsh, Esq., 

Attorneys for Defendant: 

Plenso take notice that the foregoing Demurrer to the Additional 
Pleas of defendant, as Amended, will be called to the attention o 
♦bo^oiirt onFridav. January 10th (or the next Motion day there¬ 
after), at 10:00 o’clock a. m., or as soon thereafter as counsel may 

be heard - ERNEST W. ROBERTS, 

CLINTON ROBB 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Saturday, January 11th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Upon motion defendant is hereby granted leave to further amend 
its pleas herein on or before 10 o’clock a. m„ January 13th, 1919. 

Monday, January 13th, 1919. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf- 
ford, Justice presiding. 


Come now the parties hereto by their respective attorneys of 
record • whereupon, the demurrer filed herein to the additional 
90 nle is as amended being considered it is ordered that said de- 
ter be and the same is hereby sustained. Thereupon, do 
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fendant by its said attorneys elects to proceed with this cause upon 
the pleadings as they stand. V hereupon on motion of plaintiff’s 
attorneys, the order of Court heretofore made, staying proceedings 
before the Auditor of this Court, in this cause, is hereby set aside, 
and it is ordered that the order heretofore made, referring this cause 
to the Auditor now stand and be in force and effect. 

Report of the Auditor. 

Filed July 17, 1919. 


1 The order of reference to the Auditor entered in the above- 

i cal ! S T on 1918, was made under Section 254 of 

he Code of Laws for the District of Columbia. After due notice 
le Auditor proceeded to audit and state the accounts and dealings 
between the plaintiff and the defendant. 

“ The defendant, The L nited States Shipping Board Emergency 
<leet Corporation, is a body corporate duly incorporated under 
the provisions of sub-chapter IV of chapter XVlII of the Code, the 
certificate of incorporation having been filed in the office of the 
Recorder of Deeds for the District of Columbia on April 16, 1917. 
In the formation of said corporation the incorporators acted in 
pursuance of authority contained in section 11 of an Act of Con¬ 
gress entitled An Act to establish the l nited States Shipping Board 
loi the purpose of encouraging, developing, and creating a naval 
auxiliary and naval reserve and a merchant marine to meet the 
requnements of the commerce oi the C nited States with its territories 
and possessions and with foreign countries; to regulate earners by 
water engaged in the foreign and interstate commerce of the United 
States; and for other purposes,” approved September 7, 1916 The 
capital stock of the corporation is $50,000,000, divided into shares 
of the par value of $100 each. 

appears 011 August 2, 1917, there had been issued 
194,999 shares of stock of said corporation, 194,993 of said shares 
having been issued to the Shipping Board, and one share each to 
Edward N. Hurley, John A. Donald, Raymond B. Stevens, W. L. 
Lapps, F. A. Eustis and E. P. Bertholf. The remainder of the 
stock was unissued on August 2, 1917. 

4. It is foimd (a) that by negotiations extending from August 
t> 1917, as such corporation, the I nited States Shipping 

Board Emergency Fleet Corporation made a contract with the plain¬ 
tiff Maurice II. Eichberg, trading as National Timber Companv, 
under w hich the plaintiff was to furnish the defendant with twenty 
schedules. According to the terms of Exhibit No. 1, of the items of 
timber described in Exhibit No. 1A, said timber to be “water oak or 
white oak,” at the prices therein stated, two of said 
-1 schedules to be delivered each month, with payments to be 

made at the time of inspection. See also Exhibits Nos 2 
and 2A. 
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/i\ That t he plaintiff proceeded with the execution of the con- 
, ; n connection therewith made contracts and expended 

money with a view to fully performing his part of the contract wi 1 

the defendant see schedule a ^ action taken during the period 

AuSst^l to September 8, 1917, cancelled said contract tecause of 
rtie mling against the use of “water oak,” see exhibits Nos. o, 4, 

4A /^ B TW 5 the aggregate price per schedule to be paid by the de- 

fendant^to^he'planftiff was^$10,885.67; see Schedule A wscompany- 

!no renort which also shows the contents of one Schedule. 

- « ^ to the plaintiff for furnishing three of the 

(e) That ^ thousand feet—as each schedule contained 

mo^rfelt fst Exhibits Nos. 6 and 6a) the cost per schedule was 

«7 322 04 and for three schedules said cost to the plaintiff amounted 

fJ’Ill 96612 the profit to the plaintiff on said three schedules 

amounted to $10,600^89, that is, the price plaintiff was to receive per 
amounted io y multiplied bv three, equals $32,- 

^“Ol from“vhich $ is substracted the cost of said three schedules, 
namelv, $21,966 12 leaving $10,600.89 which is the profit the plain- 

tlff (/)° ThaUhe’cosrt*to'the’plainUfffas established by the evidence 
. furnishing the remaining schedules, seventeen in number, would 
have been at the rate of $24.86 per thousand feet, that is to say 

«100 per 1 000 feet for logs at the river bank under contracts 
? made by the plaintiff; or $8.25 for logs taken from the 

niaintifT^ land or from lands under his control, 

6.66 per 1,000 feet for hewing; or $6.37 per 1,000 feet for sawe 

o 50 per 000 feet for taking the logs down the river; 

"'20 per 1,000 feet for hauling the logs from the river, 

'50 per 1,000 feet for loading on cars 

^Ji6 total cost to plaintiff per 1,000 feet ; or $4,550 65 for 183.051 

L"ot post for seventeen schedules amounting to $7i ,3bl.0o ^tne 

feet, said cost tor • i ™ vpnt een schedules would have 

profit to fhe Plain Off on sa i t laintiff was to re¬ 
amounted to $107,18o.34 that 1 .,^ 1 seventeen , 

CeiVe , '^K4 54639 fmm whiS issuffracTed the amount that the 

Glia,. - JJ. gg gfisssrtm 

41177 R 6 99 beina the aggregate of the profits shown in sub-para¬ 
graphs “ 

contract, was of the following value. 
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1 ^’f 47 feet timber at $3.00 per 1,000 feet. ,15419 04 

22,319 feet timber at $5.50 per 1,000 feet." i 9 «> 7<5 

Jl>370 feet timber at $30.00 per 1,000 feet. 347 10 

16,013 feet timber at $34.86 per 1,000 feet. 55 $ 21 

Total . $1,440.10 

which value is applied in reduction of the damages chargeable 
against the defendant, $117,786.23 less $1,440.10, laving $116,- 
■', 613 damages due from the defendant to the plaintiff, on account 
of profits or gams that the plaintiff was prevented from making. 
1 he measure of damages used in the computation of said damages is 
according to the rule adopted by the Supreme Court of the United 

th u e oT®, nU he United States vs. Purcell Envelope Co., de- 
uded March 31 1919 (— U S.—), reported in Advance Opinions 
No^ 12 pages 352, 3oo published by The Lawyers Co-Operative 
Publishing Company; ‘that the measure of damages is the differ- 
ence betvveen the contract price and the cost of performance ” 

(0 That under the terms of the contract, in each of the months 
01 August, September, October, November, December 1917 Jan- 
uary, February March, April and May, 1918, the plaintiff would 
have been entitled to receive the sum of $21,711.34, being payment 
for two schedules at $10,855.67 each, and the plaintiff’s cost in com¬ 
plying with the contract in August, 1917, for the two schedules to 
be furnished during said month, was, according to the plaintiff's 
contract with S. O. Rogers, $14,644.08; plaintiff’s profit for August 
19 17, would have been $7,067.26, but as the plaintiff had timber 
on hand of the value of $1,440.10 at the time of the cancellation 
of the contract said $1,440.10 is deducted from $7,067.26, leaving 
the plaintiff s damages growing out of the two schedules for August 
1917 in the sum of $5 627.16; in September, 1917, plaintiff’s cost 
vou d ha\e been $11,872.69 ($7,322.04 for one schedule according 
to the plaintiffs contract with S. O. Rogers, plus $4,550.65 what 
it would have cost the plaintiff to have furnished the other schedule 
required during that month): plaintiff’s profit for September 1917 
would have been $9,838.65; in each of the months of October No¬ 
vember December 1917, January, February, March, April’ and 
41ay, 1918, plaintiffs cost in complying with the contract would 
have been $9,010.30, being the cost of two schedules at $4,550.65 
each, plaintiffs profits in each of said months from October, 
9 Q f ® May ’ 1918 > inclusive, would have been $12,610.04 

4o (j) That the plaintiff is entitled to interest as follows • 
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Interest 

computed 

On- From- to Sept ' h 1919 ‘ 

$5,627.16 Sept. 1, 1917. fn’j '44 

9,838.65 Oct. 1, 1917. 10 

12,610.04 Nov. 1, 191-. 

12,610.04 Dee. 1, 1917. I’ofl 00 

12610.04 Feb. 1. 1918. 142!’on 

12,610.04 Mar. 1, 1918. 7' R? 

12,610.04 April 1. 1918. 1 008 80 

12,610.04 May 1. 1918. ^OS.SO 

12,610.04 June 1, 1918. 945 ' 7o 

$116,346.13 Total interest. $11,138.10 

5 It is therefore recommended that judgment be entered in favor 
of the plaintiff against the defendant for the aforementioned dam¬ 
ages i n the sum of $116,346.13 and interest in the sum ot $11,138.10, 

t0t (f In the second and third counts of the declaration, in addition 
to the claim for damages covering profits or gains prevented, the 
plaintiff claims damages covering expenditures made and services 
rendered bv the plaintiff, the details of which are set forth in Sched¬ 
ule C. the'amount so claimed being $4,408.34. Had the contract 
not been cancelled by the defendant, these expenses are such as the 
plaintiff would have incurred and paid in earning the piofit- here 
inbefore shown. The plaintiff is not therefore entitled to c.aim 
said sum of $4,408.34 as damages in connection with the claim for 

damages measured bv his profits. , 

7 . A revised statement of the particulars of demand, as corrected 

bv the testimony, is submitted as Auditor’s Exhibit No. 1. 

8 The expense of the reference covering the Auditors tee 111 the 
sum of $350.00 and the cost of reporting the testimony in the sum 
of $130.25, total $480.25, has been paid by the plaintiff. It is rec¬ 
ommended that the burden of ultimate payment of the cost ot the 
reference abide the result of the litigation in the same manner as 

"Txhe testimony adduced at the hearings before the Auditor the 
exhibits and stipulation of counsel submitted during the sessions of 
testimony and the briefs of counsel are herewith. 

Respectfully submitted: DAVIS 

Auditor Supreme Court, D. C. 


Jul. 17, 1919. 
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Schedule A. 


Skovnng Contents of One Schedule of Contract Between Plaintiff and 

Defendant. u 


Size, 
Item, gross. 

Length. 

No. 

piece 

3. 

16x24 

16/32 Av. 24 

5 

4. 

16x24 

42 

2 

5. 

16x20 

44 

1 

7. 

16 x 16 

44 

-L 

2 

8. 

14x24 

24 

1 

9. 

14 x 24 

16/32 Av. 24 

5 

17. 

14x16 

44 

46 

19. 

14 x 16 

48 

4 

35. 

12x24 

6 ' & up 
100 -6' 

200-9' or longer 

A 

36. 

12 x 24 

16/32 Av 24 

5 

49. 

12 x 18 

38 

o 

50. 

12 x 18 

40 

3 

9 

51. 

12 x 18 

40 

52. 

12x18 

44 

40 

67. 

10x24 

16/32 Av. 24 

5 

68 . 

10 x22 

34 

28 

80. 

8 x 26 

20 

14 

94. 

6 x 19 

24/40 Av. 32 500 lin 

ft. 


Carried 

forward. . . 

.. ] 


Brought 

forward. . . 

.. 1 

15. 

14 x 16 

40 

9 


Foot¬ 
s' age. 

3,840 

2,688 

1,173 

1,877 

672 

3,360 

37,780 

3,584 

14.400 
43,200 

2,880 

1,368 

2,160 

1,440 

31,680 

2.400 
17,453 

4,853 


Price 

per 

1,000 

board 

meas¬ 

ure. 

$80 

80 

80 

48 

80 

80 


Purchase price. 

$307.20 
215.04 
93.84 
90.09 
53.76 
268.80 


44.80 1,692.54 
48 172.03 


68 3,916.80 
80 230.40 
48 65.66 
48 103.08 
48 69.12 
52 1,6-17.36 
60 144.00 
64 1,116.99 
80 388.24 


4,750 46.40 220.40 


51,558 

51,558 

1,493 


40 


$10,795.95 

$10,795.95 

59.72 


Total footage per schedule. ... iaq OtI 

Total purchase price of one schedule. 


$10,855.67 
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Schedule C. 


Statement Showing Expenditures Made by Plaintiff and Services 
Rendered by Him m Connection with Fulfillment of Contract. 


W. E. Gannon’s time, 18 days @ $5.00. 

D. R. Bowman’s time, 18 days @ $2.00. 

Telephone. 

Expenses W. E. Bowman, Account McDavid Mili 

lnp of D. R. Bowman to Owasse. 

Wages, man on boom, Bluff Springs mill ... 

Wages, man on boat, J. B. Rcnfroe. 

Expenses, Gannon, Bluff Springs Mill. 

Expenses, Bowman, Bluff Springs Mili 


$ 90.00 
36.00 
6.95 
13.05 
5.81 
1.00 
4.00 
30.32 
9.16 


Carried Forward . 

Brought Forward. 

E. Stotz, time in woods. 

•T. B. Harrington, time in woods. 

d. B. Harrington, rent of boat, gasoline and oil . 

Payroll: 

$26.25 
33.00 
27.10 
17.50 
1.50 
18.13 
1.25 


K A. Dickson, 15 days @ $1.75.. 
Ed. McCurdy, 16V 2 days @ $2.00 
L. Carney, 15i/ 2 days @ $1.75. . . 
Joe Renfroe, 8 % days @ $2.00. . . 

T. S. Herrol, 1 day @ $1.50. 

K. McCurdy, 14y 2 days @ $1.25. 
A. Renfroe, 1 day @ $1.25. 


Carried Forward 


Brought Forward . $484.23 

Rent of Automobile, 18 days @ $1.50. 27.00 

Gasoline, etc., for Auto. 64 30 


$196.29 

$196.29 

73.26 

52.20 

37.75 


124.73 
$484.23 


$575.53 


) 
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29 Cost of fitting up the Bluff Springs 

Mill, as follows: 

Blocks, Brewton Iron Works. $218.50 

Carriage, second hand, Martin Veneer Com¬ 
pany .. 225.00 

Material for carriage ways, 2,015 sq. ft. @ 

$28.00 . 56.42 

Labor, installing carriage way. 15.00 

Dogs, two, Turner Supply Company. 30.00 

Saws for top rig, Turner Supply Company: 


- 116.00 

Mandrel, Martin Veneer Company. 25.00 


Carried Forward. $685.92 $575.53 

Brought Forward. $685.92 $575.53 

Pulleys, Turner Supply Company. 34.15 

Boxes for mandrel, Turner Supply Company 30.00 

Labor, installing top rig... 15.00 

Lumber for rebuilding carriage... 28.00 

Labor and material, such as bolts, nails, etc. 18.00 

Live rolls or conveyors, Stanton. 275.00 

Labor and material for installing live rolls. . 83.00 

Lumber for butting saw, rebuilding. .. 22.31 

Labor and material, such as bolts, nails, etc., 

for putting in butting saw...... 10.00 

Lumber for strengthening and for building 

ramps . 91.00 


Carried Forward. $1,272.38 $575.53 

Carried Forward. $1,272.38 $575.53 

Labor and materials, building ramps, etc.: 


Wiley Crane, 7% days @ $2.00... 15.50 


Dan Boutwell, 11 days @ $2.00. . . 22.00 

400 lbs. Nails @ 4^ per lb. 16.00 

- 107.50 

Rails and crossties for haul-up. 109.82 

Labor, building haul-up. 60.00 

Lumber for haul-up. 47.60 

60-inch Simond saw, Turner Supply Co.. . . 184.00 


1,781.30 




























M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 29 

30 Cost of fitting up the McDavid Mill, 
as follows: 

Wire haul-up rope. $34.90 

C arnage rope. 19 40 

Carried Forward. $54.30 $1,781.30 

Carried Forward. $54.30 $1,781.30 

Lumber for rebuilding carriage and carriage 
way ...... 42 73 

Labor, rebuilding carriage and carriage way 12.00 

Lumber for strengthening ramps. 126 00 

Lumber for flooring ramp. 20 00 

Labor, strengthening ramp.*’* on 

Two 60-inch Ohlin saws @ $113.50. ...*.*227.00 

Cash paid S. O. Rogers. oo? ?o 

Time, M. H. Eichberg, 12 days @ $100.00. 1,200.00 


Total 


$4,408.34 


Jul. 17, 1919. 


H. L. DAVIS, 

Auditor, Supi'eme Court, D. C. 


Stenographic Record. 

Before Herbert L. Davis, Auditor. 
Filed July 16, 1919. 


Washington, D. C., Monday, March 10, 1919. 

The above entitled cause came on for hearing before Herbert L 
Davis, Esq., Auditor, at 10:30 o’clock a. m„ on the above named 

Fl™a™ n m9 n ° tlCe UDder the ° rder ° f reference filed therein 

Appearances: 

Messrs. Ernest W. Roberts and Clinton Robb, on behalf of the 
plaintiff; 

Messrs James B. Archer, Assistant U. S. Attorney, D. C. and 

A f if* j’ Counsel for the Shipping Board, on behalf 
of the defendant. 

Also present: 

Messrs. Maurice H. Eichberg, Ernest Spencer Morgan, Sam¬ 
uel O. Rogers, Dowling R. Bowman, Robert Gibson Robin- 















Of) M H EICHBERG, etc., vs. u. s. shipping board. 

Mr Archer: The defendant on the record objects to the jurisdic¬ 
tion of the Auditor to hear and determine tins matter, stat- 
31 ing that the court has passed upon this to some extent in its 
action in disposing of the several pleas in the case, and we 
conceive that the legal points which may arise can be raisedMinder 
the general issue as well as by the several pleas, hut we do not «ish 
to be considered as having waived our objections by our proceeding 
in this cause before the Auditor in pursuance of the reference^ 

The objections that we now make, as we heretofoie made by ou 
special pleas, are twofold; one, that this is, in effect, a suit against 
the United States which can only be entertained m the Court ot 
Claims; and, second, that the defendant was a mere agency ot the 
government created by law, knowledge of whose status is charge- 

able to the plaintiffs. . , 

I would like to make a statement on the record of a stipulation 

had between counsel. We have agreed to waive objection to papers 
on the ground of their being secondary instead ol originals where- 
cver there is no controversy; in other words where an original let¬ 
ter has come to us and a copy is in the hands of the other side, if 
there is no dispute as to the authenticity of that letter, the objec¬ 
tion as to its secondary character is waived, and that may apply also 
to the proof of the contract. 

Before Herbert L. Davis, Esq., Auditor. 

Washington. D. C., Tuesday, March 11, 1919. 

The hearing was resumed at 10.30 o'clock, pursuant to adjourn¬ 
ment. 

Appearances, same as before noted. 

Summary of the Evidence Taken Before the Auditor and Submitted 

with His Report. 

* 

Filed August 6, 1920. * Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 


It is stipulated bv and between counsel for the plaintiff and 
defendant herein that the following summary of the evidence taken 
before the Auditor of the Supreme Court of the District of ( olumbia 
and submitted with his report to the Court is a true and accurate 
summary of all such evidence and that it be incorporated in the 
transcript of record on appeal and inserted immediately following 
the Auditor’s Report, in lieu of the verbatim report of said testi¬ 
mony. 

To maintain the issues on its part joined, the plaintiff produced as 
a witness before the Auditor, Ernest Spencer Morgan, who testi¬ 
fied in substance, as follows: Resided for six years at Flomaton, 
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Alabama, and during four succeeding years resided in Mississippi, 
Louisiana, and for two years at Luverne, Alabama; for six 
years had been engaged in the business of producing water 
oak, along the Escambia River, in Alabama and western 
Florida, and was familiar with the cost of producing such lumber; 
in the summer and fall of 1917, knew Mr. Eichberg, plaintiff herein, 
who then was in the business of manufacturing oak timbers at Bluff. 
Springs and McDavid, Florida, on the Escambia River; witness was 
familiar with that territory and at different times during the pre¬ 
ceding six years had produced white and water oak in the same ter¬ 
ritory in which plaintiff was producing such timber in the summer 
and early fall of 1917; plaintiff was operating the same plant witness 
had built, in the same woods, along the same river, and under prac¬ 
tically the same conditions. 

Witness further testified over objection that in his judgment, hav¬ 
ing in mind conditions that obtained along the Escambia River. 
Florida, in the summer and early fall of 1917 and assuming that the 
necessary milling and other facilities were at hand, the fair and 
reasonable cost per thousand feet, board measure, of producing there 
during that time the white or water oak timbers, called for by the 
schedule annexed to plaintiff’s declaration and read to witness, would 
have been $21.20 a thousand, assuming that the symbols “Rgh,” 
“S4S ’ and “S2S ’ appearing on that schedule meant “sawed or 
hewn,” “sawed on four sides” or “sawed on two sides,” respectively; 
that if those timbers were delivered at the river bank in the form of 
rough logs at a cost of $15.00 per thousand feet, the fair and reason¬ 
able cost of producing those timbers loaded on the cars would be 
$25.20 per thousand feet; that in giving his answer he had in-; 
eluded all the work necessary in his judgment to produce and de¬ 
liver those timbers on the cars. 

On cross-examination witness testified that he made no distinction, 
in his figures between white and water oak; there was one kind 
of water oak and it was not white oak; water oak was just a different 
branch, a different oak altogether, and is called red oak among the 
lumber trade; did not know the difference in constituency or that 
one was finer, better, drier or wetter than the other; there was no 
appreciable difference in color; both white and water oak came from 
the swamps; what difference there is in color is due to the fact that 
they are different branches altogether; in considering conditions 
along the Escambia River in the summer and early fall of 1917 he 
had included the condition that plaintiff Eichberg had a mill on 
the river, had timber on the river, and knowing the various labor 
conditions as he did, witness had taken all those into consideration, 

M it ness further testified, over the objection and exception of the 
plaintiff, that in the early fall of 191 ( the Escambia River was low; 
was not generally as low as 18 inches in the month of August, 1917, 
but there were times during that period when there was not more 
than 18 inches of water: there were no places in the river where the 
water was never deeper than 18 inches; witness never knew of such 
places and there were none in the fall of 1917; he know of no places 
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where there was always less depth than 18 inches in that period; 
did not know the depth of water on the sand bars in the rivei 

33 during the times covered by the two ends of August, 191 /; 
did not require this information in forming an opinion as 

to the cost of producing lumber by means of that river; “If the 
water was sufficient to handle the stuff, you could move it;” if the 
water was not high enough, then you could not move it at all; to 
float a timber 16x24. 42 feet long, would take approximately 80 
inches of w T ater and if water was of a less depth the timber could 
not be produced; the river is about 200 miles long; plaintiff Eich- 
berg owned timbers beginning about ten miles above his mills; wit¬ 
ness did not sell him those timbers; witness sold his plant, consisting 
of a saw mill, complete, and some river equipment, boats and such as 
that to the Martin Veneer Company in January of 1916 and that 
company sold to plaintiff but witness did not know when; though 
plaintiff paid $3,200.00 for the plant. 

Witness further testified that he knew Mr. Robert Gibson Robin¬ 
son, who was in witness’ office at Flomaton, Alabama, about a year 
before the trial, when this case was discussed; in answering the 
questions as to cost witness did not make any such assumption as 
that plaintiff could produce the lumber; was familiar with the sizes 
of lumber and labor necessary to produce it and that was the basis 
of his answer; he assumed that plaintiff had the capacity to pro¬ 
duce this particular lumber but not the quantities; plaintiff increased 
the capacity of his mill to take care of this contract; witness told Mr. 
Robinson plaintiff did not have capacity to produce this lumber; 
could not recall whether he told Mr. Robinson it was not a practical 
proposition to float lumber on the river in the fall and summer of 
1917; it being done practically; if the water was too low it was im¬ 
possible, if high enough it was practical; plaintiff could have moved- 
the stuff ten miles from his mill; witness might have or he might 
not have told Mr. Robinson it was not a practical proposition to float 
logs then; he did tell Mr. Robinson that water was lowest that year; 
witness was still in the business of producing timber on the Escambia 
River, but was producing pine and not oak lumber; had a mill seven 
or eight miles from plaintiffs mill; had been in the business of 
producing lumber continuously for eight years but his connection 
with the business began ten years back, during which time he had 
been engaged for two years in other lines of work; witness was 
thirty two years of age. 

On redirect examination witness testified that in the summer and 
fall of 1917 was operating at Pollard, which is on the Escambia 
River about 12 miles north of the McDavid and Bluff Springs mills 
or 25 or 30 mile* above those mills by river; was floating logs 
down the river to Pollard in August 1917; the condition of the 
river along there was all right, there was plenty of water; was familial 
with conditions between Pollard and Bluff Springs and McDavid at 
that time; river was navigable below; knew of his own knowledge 
that logs were being floated down the river from Pollard to McDavid 
and Bluff Springs, was familiar with the so-called Henderson an<}i 
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Jones tracts of timber on the Escambia River' by river the 
M Jones tract is about 25 or 30 miles, and the Henderson tract 

i a, a T bout 1 14 , or 15 miles > above plaintiff’s mills at Bluff Springs 
and McDavid; the Henderson tract is about a mile above Pollard 
and the Jones tract about 3 or 4 miles below Pollard; logs were 
being floated from both the Jones and Henderson landings during 
the summer and early fall of 191/ ; would not say that conditions 
v\ere the same at Pollard and at the Henderson and Jones landings; 
did not know exact conditions; knew of no time during summer 
and early fall of 1917 when it was impossible to float logs on the 
river from the Henderson and Jones tracts; knew it was possible 
to float logs during that time from the Jones tract but was not 
positive about the Henderson tract; from his knowledge of that lo¬ 
cality and conditions obtaining there in the summer of 1917 he 
thought logs could have been moved from the Henderson landing 
to the mill. b 

On recross-examination witness testified that he had in mind oak 
logs when he answered in redirect examination: oak logs are brought 
down the river on floats, consisting of two Hat boats with a beam 
across them and a windlass on the top; the logs are hoisted up be¬ 
tween the two boats and dogged or spiked; to produce a stick of 
timber 16 x 24, 42, would take a log 28 inches in diameter at the 
smallest end, did not know, but doubted whether tide gauge readings 
were kept at Pollard, Jones and Henderson landings in the summer 
of 1917. 

Witness further testified, when recalled by plaintiff, that if the 
symbols S4S, ‘ S2S and “Rgh were eliminated from consider¬ 
ation, in his judgment the fair and reasonable cost per thousand 
feet, board measure, for producing on the Escambia River during 
the summer and early fall of 1917, the timbers called for by the 
plaintiff s contract, assuming that the milling and other necessary 
facilities were at hand, would have been $21.45 instead of $21.20, 
the price given on the other basis used by him. 

On recross-examination witness testified that in giving the cost 
price at $21.45 per thousand feet he used his discretion as to which 
sizes of timber should be sawed and which should be hewn; he would 
hew more pieces than would have been hewn under the interpreta¬ 
tion of the marks “S4S,” “S2S” and “Rgh”; the cost price was made 
up, in detail, by $5.00 for stumpage or timber standing in the wood, 
$1.00 for cutting or felling the trees, $6.00 for hewing, $5,00 for 
hauling, $3.00 for transporting from the river landing to the mill 
boom, $2.00 from the boom to the cars for hewn timber, with some 
difference for sawed timber; for sawed or hewn timber the $5.00 for 
stumpage, the $1.00 for hauling and the cost of transporting would 
be the same; to transport from the boom to the cars and manufac¬ 
ture in the mill, in the case of sawed timber, would cost $7.00, in¬ 
stead of $2.00, leaving out $6.00 for hewing; hewing would cos,‘ 
$22.00 and milling would cost $21.00; by hauling he meant 
transporting from the stump to the river; in estimating or figuring 
he used an extreme haul of three quarters of a mile, which was 

5—3813a 
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about the width of the swamps on that river, but the haul 

35 might be less; the increase in the capacity of the mill was 

during the time plaintiff Eiehberg had it and not while the 

Martin Veneer Company had it. 

Whereupon and further to maintain the issues on its part joined 
plaintiff Maurice H. Eichberg took the stand and testified before 
the Auditor, in substance, as follows: The credits included in the 
Declaration herein was for the value of such material, finished or un¬ 
finished, as was on hand at the time that the contract was canceled; 
by material he meant trees in process of manufacture, or logs merely 
cut down; his estimate included some finished timbers; the first 
item or credit of 137,347 feet of timber at $3,412.04 was the amount 
reported to witness by Mr. Bowman, his employee, as being in the 
woods and in the river at Bluff Springs and McDavid, cut down and 
in process of manufacture, finished or unfinished; this was some 
time after the cancellation of the contract, when the inspector sent 
from New Orleans by the Fleet Corporation went over and got the 
exact amount of plaintiff's material that was in process of manufac¬ 
ture, and while he went over it for the Fleet Corporation plaintiff 
sent Mr. Bowman along to make an exact record for plaintiff; wit¬ 
ness got that 137,347 feet from Bowman’s report to him, rendered 
at that time and made up from exact specifications of the trees found 
by Mr. Bowman and inspector Pendola for the Fleet Corporation; 
these were white and water oak logs; all oak was taken as the con¬ 
tract called for white or water oak; he allowed $3.00 per thousand, 
which was a large price, considerably more than a fair price, be¬ 
cause he would rather have had the trees standing, so he could 
have cut them to any size called for by an order, than to have 
had them in the sizes they were cut to comply with the speci¬ 
fications of the Fleet Corporation's contract ; those logs lying — the 
woods could be used only when he had orders applying to such 
lengths as those logs had been cut; his experience showed that such 
of the logs cut for this contract as he later did use had all been 
damaged; when the contract was cancelled he had no use for those 
extra size logs and those extra size timbers, except as they might 
have been cut to orders in which he could use them; he gave this 
timber the same value as if he had to buy it, because much of it was 
on the river bank with the cutting and hauling done, but it was not 
worth as much as standing timber; oak deteriorates in warm weather 
more rapidly than other timbers because bugs and worms get in it; 
in two summer months the sap will try up and the tree become 
worth onlv one-third its value when standing; the next item of 
22,319 feet of timber at $5.50, making $122.75, was for timber in 
Mr. Rogers’ woods, which witness went through with Rogers and 
Pendola when Pendola was making up his report to the Fleet Corpo¬ 
ration; the trees were what witness and Rogers estimated were in 
Rogers’ woods; the 22,319 feet was derived from personal examina¬ 
tion and estimate, by seeing the logs on the ground ; plaintiff allowed 
$5.50 because Rogers’ woods were right on the railroad tracks and 
he considered stumpage worth more there than where plaintiff had 


M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 


35 


it; the next item of 11,570 feet of timber at $30.00, $347.10, 
was for unfinished timber on hand at the Bluff Springs and 
Me David mills when the contract was canceled; witness went 
theie and looked at it and estimated it; he counted the pieces and 
then figured how much was in each piece; thought Bowman 
counted too but witness did not depend on that; that timber was 
Borth $36.00 at the mill but he allowed $30.00 a thousand because 
it had to be remilled and rehandled, as there was no market for tim¬ 
bers of those unusual sizes; the next item of 15,177 feet of timber 
at $36.00 making $546.97, represented timber Mr. Rogers had on 
his ramp that had been refused and disowned by the Fleet Corpo¬ 
ration and which witness disposed of; plaintiff offered that timber 
to the Corporation under his contract and was told bv them to make 
three different shipments to three different shipyards and each time 
the order to ship was countermanded; one was verbal, one in writing, 
and the other over the telephone; he was to ship to some shipyard in 
Mobile first; Mr. V. J. Haynen, who had charge of the lumber de¬ 
partment of the Fleet Corporation discussed the whole matter with 
him in New Orleans and witness thought that was when Mr. Haynen 
ordered the shipment to Mobile; he got instructions to ship to Jack¬ 
sonville, 1 lorida, but later received a letter which was offered in ev- 
dence and marked Auditor s Exhibit No. 5, instructing him not to 
ship as inspector Pendola had rejected the timber because there was 
not enough to make a carload; plaintiff notified the Fleet Corpo¬ 
ration when material was ready to load and then they telegraphed 
him that material had been rejected by Pendola and they had no in¬ 
terest in it at all; plaintiff then loaded that timber on two cars, after 
termination of his contract with defendant, and shipped it to Boston; 
had a National Inspector, Mr. Vaughn, load the timber; not one foot 
of that timber shipped to Boston was rejected for grade, although 
there was some slight difference in measurement; the car shipped 
to Boston contained 16.013 feet, which included the 15,177 feet 
witness had just mentioned; that 16,013 feet netted $34.86 per 
thousand and plaintiff received $558.21 net for it instead of $546.07, 
the figure given in his declaration. 

Plaintiff further testified that after consummation of the con¬ 
tract in suit and immediately upon his return from Washington 
he made a sub-contract in writing with S'. O. Rogers, at Gilbertown, 
Alabama, under date of August 15, 1917, under which Rogers was 
to furnish three complete schedules within ninety days from the 
date of the contract at $40.00 per thousand; by schedules he meant 
the same specifications and the various sizes and lengths and quan¬ 
tities that plaintiff had contracted to furnish the Fleet Corporation; 
witness attached to his contract with Rogers a copy of those 
specifications which he personally checked up and compared and 
found to be identical. (This contract and the schedule thereto 
attached was then offered in evidence and marked Auditor’s Ex¬ 
hibits 6 and 6A, respectively). Plaintiff then identified the sig¬ 
nature of Mr. Rogers, whom he saw sign the contract, and also 
testified that in this contract with Mr. Rogers the price was $40.00 
f. o. b. cars; that Rogers did not supply any timber under that 



33 M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 

contract but at the time of the cancellation of plaintiff’s con- 
37 tract with the Fleet Corporation, Rogers had ready and in¬ 
tended to deliver to the plaintiff sixteen thousand odd feet of 
timber under discussion, which was completely finished and ready 
to ship. 

Plaintiff further testified that at the beginning he was going to 
undertake to furnish the other 17 schedules called for by his con¬ 
tract himself, but what he might have sub-contracted later would 
have developed after he saw how his plan worked out; he made 
other contracts with Let Henderson at Jay, Florida, and with Tom 
Jones at Pollard, Alabama, who were the parties referred to by the 
witness Morgan in his testimony when he spoke of the Henderson 
and Jones tract on the Escambia River; those were verbal contracts 
plaintiff made personally in the early part of August, after he made 
the contract with the Fleet Corporation; the provisions of the two 
contracts were the same and under them plaintiff was to pay $15.00 
per thousand on the river bank for such timber on their land as 
would apply to the making of the timbers for the Fleet Corporation 
contract; to that cost of $15.00 for those logs must be added other 
costs to carry them through to the loading on the cars; in the case 
of hewn logs there was to be added $6.66 per thousand for hewing, 
and average of $2.50 for transporting down the river from the 
Henderson and Jones landings to the boom of the mill, 20 cents per 
thousand feet for loading on the cars, making a total of $24.86; he 
got his figures from the payrolls which were in court; that amount 
of $24.86 was correct for the reason that the work enumerated was 
covered by contract; as to sawed timbers the difference would be that 
between the cost of hewing and the cost of sawing, plus the overhead 
on the mill investment; the other items would be the same and were 
all contracted, whether sawed or hewn; for sawed timber there would 
be the mill cost at both mills, of $4.66 per thousand, overhead at 
$1.51, and 20 cents per thousand feet for handling on the ramp, a 
total of $6.37 per thousand for sawed logs, instead of the $6.66 for 
hewn logs; the only difference between the cost of sawed timbers and 
that of hewn timbers would be the difference between the $6.37 and 
$6.66; those figures were based on the logs being put in the river at 
the Henderson and Jones landings; as to logs transported from plain¬ 
tiff’s own land or lands controlled by him he had a stumpage con¬ 
tract at $3.00 per thousand, a cutting contract for felling the trees 
at $1.00, and a logging contract covering transportation to the river 
at $4.25, or a total cost of $8.25 for logs on the river bank, as against 
the $15.00 on the river bank for logs from the Henderson and Jones 
landings; the other expenses would be the same; plaintiff took the 
higher cost of $24.86 in his declaration because he thought it was 
fairest to use that as the cost. 

Plaintiff further testified that his contract for hewing, which was 
verbal and made by him personally, covered the timber to be sup¬ 
plied by him as well as the timber to be supplied from the Henderson 
and Jones tracts; the contract covered hewing in any woods where 
the hewers were instructed to hew; the payroll for about September 
1 st would show hewn oak paid for at the contract price; 
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^ * 's contract for transporting down the river made by 
him verbally, covered timbers to be supplied bv him as well 
as those to be supplied from the Henderson and Jones*'tracts; plain- 
tifis own lands on which he was to cut timber were below the 
Henderson tract; and fitted in between the Henderson and Jones 
tracts up the river for a hundred miles from the mill, half a mile or 
more from the river; his contract for getting the logs out of the river 
at the mill boom was with the Martin Veneer Company, in writing 
and covered timbers from all sources. The contract for loading also 
covered timbers from all sources. 

Plaintiff further testified that he was acquainted with the con- 
ditions on the Escambia River in the summer and earlv fall of 
1917; was in the river during the month of August; had no dif¬ 
ficulty in floating logs from his near land; knew the river would 
be low at certain seasons, just as it was high when he testified; 
his timbei extended from the mill to a hundred miles away* when 
the water was high he went up high and logged as high’as he 
could with the water; in low water he logged his lowlands, which 
lie reserved for logging in such periods; the Jones and Hall tracts 
and the tracts on Turn Around Cove were all tracts of near timber 
and from the Pollard bridge down there was never a time when 
timber could not be logged on the Escambia River; he had two 

mer ’ °!', e at Blllft s P r 'ngs and the other at McDavid; 
the Bill ft Springs mill was twenty miles by river above the McDavid 
null; he had timber between those mills but the logging of the 
McDavid mill was for a distance of only ten or fifteen miles from 
the mill; the river was very crooked and it was hard to tell dis- 
tances but he thought the Jones tract was 12 or 18 miles and 
the Henderson tract 20 or 22 miles, above the Bluff Springs mill- 
he had timbers directly across the river from the mill and all the 
way up the river; there were no sand bars in the river between his 
mills and the land from which plaintiff derived timber on his own 
account; never had any difficulty in floating from his own timber 
because that was what was provided for; plaintiff was required to 
furnish two schedules per month on his contract and had ten months 
m which to complete the contract; there were various stages of low 
water, the lowest being in August; what was known as real low water 
and never lasted more than two months consecutively; there never 
was a time when he could not log at the McDavid mill, whether the 

vtv n ,!vT °n 0r i"°l ; there a l"'avs was plenty of water around the 
McDavid mill, which was the more southern of the two mills- at 

times there was low vyater at the Bluff Springs mill but there was no 
dunng winch he could not log there; always had plentv of 
water at Bluff Springs but moved the logging in accordance with the 
water; during the summer and early fall of 1917 his men reported no 
difficulty in floating logs than was normallv to be expected • log« were 
arriving at his mill every day during that period. 

laintiff further testified that in the Particulars of Demand an¬ 
on S e . to * lls I^laratton the figures of footage opposite each 

" * t . en * m the schedule of timbers, giving the number of pieces 

dimensions, footage, and price per thousand feet, were based 
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on the minimum quantity that could be furnished under the con¬ 
tract: plaintiff could under the contract have furnished larger and 
longer timbers or timbers of greater footage and been paid for the 
larger amount, but he took the minimum in each instance; m every 
instance he figured the price per thousand and carried it out for the 
minimum the contract would have amounted to; he made and 
checked up those calculations himself and they were correct in each 
instance; the total footage under those calculations was 185,051 feet 
per schedule and at the price per thousand allowed in the contract 
the price of each schedule was $10,855.6 1 , or the amount plaintiff 
would have been paid for the minimum footage in each schedule 
would have been $24.86 per thousand feet; the maximum cost to 
plaintiff of producing the minimum footage called foi in each 
schedule would have been $4,550.65, as given m the Declaration 
plaintiff made that calculation and it was correct; plaintiff s profits 
on each of the 17 schedules not covered by Ins suh-,H,ntimt, which 
was for 3 schedules, was the difference between that $4,oo0.6o and 
the $10,855.67 or $6,305.02; on the 17 schedules Ins profit would 
have been seventeen times said $6,30o,02, or $10i,18o.o4, which wa 
correct • as to the 3 schedules covered by the Rogers contract, the 
price to plaintiff was $40.00 per thousand, or $7,322.04 per schedule 
of 183,051 feet; or $21,966.12 as the amount plaintiff was to pay 
Rogers for the 3 schedules; plaintiff would have received $10,8oo.b/ 
for each of those schedules or $32,567.01 for the three; so that plain¬ 
tiff’s profit on those three schedules would have been the difteience 
between that $21,966.12 and the $32,567.01, or $10,600 89; those 
were the calculations plaintiff gave in his Declaration; he worked 
them out and they were exact, accurate and correct; plaintiff s total 
profit on the 20 schedules would have been the $107,185.34 foi the 
seventeen schedules, plus the $10,600.89 on the three Rogers 
schedules, or $117,786.23. 

On cross-examination witness testified that his profits depended in 
same measure, as any operation, upon his ability to get the timber 
down - if he could not have gotten the timber down he could not 
have made anv profit; he could not imagine any such contingency 
as being compelled to pay more than the price agreed for gettingthe 
timber down, but supposing that was true his profit would have been 
less than he figured; he let out three schedules to S. O. Rogers at 
Gilbertown, Alabama and was going to produce the rest himself; 
was going to produce the first schedule from his own land and the 
land of Henderson and Jones, but bad ten months to decide whether 
he would produce the rest of the schedules there; he figured on doing 
that with the first two schedules; had no idea the Meet Corporation 
would terminate anv arrangement; in ordinary business judgment 
a man would not plan for such a thing definitely; plaintiff would 
have been governed bv the condition and I lie very things which 
might have made him pay more would have been the reason lor his 
producing the timber somewhere else; would not say he was 
40 providing for only two schedules in addition to the three 
covered by Rogers contract; his contracts with Henderson and 




M. M. KICH BERG, etc., VS. U. S. SHIPPING BOARD. 39 

Jones were verbal and made by him; settled with Henderson and 
Jones by making a new contract with them; he had bought the tim¬ 
ber at $8.2o per thousand on the bank of the river and when plain¬ 
tiff s contract in suit was made lie agreed to give $15.00 per thousand 
lor such timber as he selected; when his contract with the Fleet Cor¬ 
poration was cancelled he went hack to Jones and Henderson and 
paid them $10.o0 a thousand; actually bought all the rest of their 
timber and cleaned up their land on the basis of $10.50 a thousand, 
alter Ins contract in suit was cancelled; the remuneration of Hen- 
derson and Jones was the difference of $2.25 a thousand on several 
million feet of timber; at the time his contract was cancelled 137 347 
feet of logs had been cut; hut all that was not Henderson and Jones 
timber; on the Jones tract at that time were 21,715 feet of logs which 
had been cut and which Pendola, the inspector, said would be ac¬ 
cepted on the contract, hut there may have been considerably more 
cut; on the Henderson tract were 25,186 feet of logs at that time 
making a total of 46,901 feet for the two tracts, which was included 
in the 13(,000 feet just mentioned by witness; plaintiff was the 
real contractor; the National Timber Company was not a corporation 

Ann ? nanie > tlle l leet Corporation did not take any of those- 
13(,000 feet; inspectors refused to take the 15,000 odd feet of 
timber mentioned for the stated reason that it was defective, so 
plaintiff gave the corporation credit for that timber; his profits 
depended in large measure upon the cost of completing the seven¬ 
teen schedules he had to provide himself; all the hewing was con¬ 
tracted for and would not be affected by anv conditions at all* a 
gang of four men could cut and hew 3,000 ‘feet of timber a day 

l ? ggmg COuld lo S 10 ' 000 feet a da y; ^ere were 

lodjUUO feet m a schedule; he could not sav what force he would 

have required, with the assistance of Jones, Rogers and Henderson 
to perform the contract; he had no written contract with anybody 
except Rogers; his contracts with Jones and Henderson were verbal 
did not have bills or vouchers for lumber those two men furnished 
and were pard for not in that shape; the McDavid mill is lower 
down the Bluff Springs mill; both mills belonged to him at that 
time; he proposed to get lumber from both mills; there never was a 
time in August of 1917 when the river was too low; the water may 
have been down to 18 inches over the sand bars but anv gunboat 
would go over 18 inches on a bar; he could float a 42-inch Tog over 
an 18-inch bar because the log would be so loaded with weights on 
the dogs swinging there that he could carry it over the bar if it 
scraped the bar all the way down; the region around the McDavid 
mill vas not all logged nor had all the large timbers been cut off' 
he could not say how much large timber there was but it was the 
usual quantity; “We do not pick out the large timbers in our own 
operations; we take as we go and clean everything”; prior to the 
contract in suit he took all the timber as he came to it for whatever 
purpose he was to use it; was still doing that; was using in his busi- 
ness such machinery as he had, except what he purchased 
41 in preparation for this contract; he had no use then for 40- 
foot logs and the equipment necessary to handle them • prior 
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to this contract his lumber operations were for certain parts of ship- 
buildTng purposes, and were yet; a large part of his business bad 
been and was the getting on. of timber for ship-bu.lding purposes, 
this was true since the cancellation of the contract , he furnis 
timber for barges and tugs which did not require heavy timbers, 
shipped to vard- on the Atlantic seaboard and the Lakes; did not 
know but was of opinion that the object of getting this wood in such 
sizes was because the pine men could not get out those sizes, had 
been in the lumber business six years; was a paper manufactu e 
before which was first cousin to the lumber business; his home was 
in Mobile, Alabama; Mr. Robinson was in Ins office there bu witness 
could not recall when or whether he was there more than once, 
nossiblv it was in December ot 191 < ; positively did not say to M . 
Robinson in September of 1917, in his office at Mobile, that it would 
“been impossible for witness to get that timber down the 
Escambia River owing to low water. 

On redirect examination witness testified that the equipment plain¬ 
tiff had in his mills before this contract was sufficient for all ordinaiy 
purposes, and was sufficient for what lie then was doing, he had 
only one contract with Mr. Rogers for the three schedules. 

On recross-examination witness testified that the mdl sold to the 
Martin Veneer Company really belonged to witness all the time, 1 
first sold it to the witness Morgan, as the Flomaton Timber Com¬ 
pany they partially paid for it and then with his consent, tia re¬ 
ferred their interest'to the Martin Veneer Company, which company 
liter fell down on their payments and the mill came back into plain¬ 
tiffs hand- plaintiff owned the mill all the time and the discussion 

'i ,o I.W n«. tearing whatever on tl.« vjh» f ' tataS 

merely on the equity the parties had; that was the Bluff bpnn^s 
mill he never biught the McDavid mill but rented it; his equip¬ 
ment included mill, railroad track, switches, log haul up and river 
^m imeilrthe land was not included but came under Ins woods 
account• Mr Morgan had only an equity in the mill; plaintiff owned 
the mill’and its value was $6,900.00; after plaintiff put in d'ekrge 
expenditures to get ready for this Fleet Corporation contract he con- 
• Pa thp mill worth $14,009.00, including all equipment and 
rigg ng Sis wi increase of $6,000 or $7,000 in value put into 
life mdl. but no increase in its earning capacity ; he knew of no tide 
Ti'enaiviVtia River for the summer of 191/ , early in >^ep 

fember°of 1917 there was a storm and the river Hooded 

so when he moke of low water in the summer lie confined it strictly 

m 7he end of August: it was a little, narrow and crooked river with 
to tne e , i Lnpw the wav; anv man handling timber 

“TwSlU”' tt'pJlZ to lnci how bring hi, log, down 

in any stage of the river. 

Whereupon and further to maintain the issues on its jairt joined, 
plaintiff produced as a witness before the Auditor, , amlel O. 
49 Rogers who testified in substance as follows. Resided at Gil- 
bertown, Alabama, and was living there in August of 191 1 , 


M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 41 


knew plaintiff Eichberg in 1917; went down to plaintiff’s office 
in Mobile during August of 1917; plaintiff wired him to come 

“ ow " aS , u. had , 3oniethln g g°°d;” witness made a contract with 
Mr. Eichberg. Thereupon witness examined Auditor’s Exhibit No 
, and identified his signature thereon. He further testified that 
he had a copy of the contract at home; when he got two copies 
ot an order he always signed one and sent it back, and filed the 
other; the copy he had at home was signed by the National Timber 
Company, by Mr. Eichberg; witness got out about 16,000 feet of 
hnished timber under that contract; did not get all of it out be¬ 
cause plaintiff stopped him; plaintiff wired him to hold up on 
the order, that it was cancelled on him, plaintiff; after that witness 
looked through his woods with Mr. Eichberg and a Mr. Pendola 
who claimed he was an inspector,” to see how much timber witness 
had cut; counted all the timber that he had on the contract and 
2* ete about 16,000 feet; Mr. Eichberg advanced witness about 
$yUU.UU on the contract. (No cross-examination.) 


Whereupon and further to maintain the issues by him joined the 
plaintiff produced as a witness before the Auditor, Dowling R. 
Bowman who testified in substance, as follows: Resided at Bluff 
Springs, Florida, where plaintiff Eichberg had his mill; was in the 
employ of Mr. Eichberg throughout the year 1917 and in lugust 
of that year worked at both Bluff Springs and McDavid, Florida 
on the Escambia River; had been familiar all his life with that 
Rrver, throughout its course; the mill at Bluff Springs was five miles 
by land and twenty miles by river above the McDavid mill; the 
Henderson tract was twenty-two miles, and the Jones tract nineteen 
miles, above Bluff Springs by river; in August of 1917 witness had 
to do with getting logs down the river from the Henderson and 
« ones tracts and experienced no more difficultv than in any other 
August; they were bringing logs down everv day; Mr. Eichberg’s 
tracts ran up the river ten miles from McDavid mill, and for a hun¬ 
dred miles from the Bluff Springs mill, with the exception of a few' 
intervening tracts, among which were the Henderson and Jones 
Tracts; plaintiff’s tracts ran solid for ten miles above the McDavid 
mill and there w'ere no sand bars in those ten miles so he had no 
difficulty there, had no difficulty in August of 191/ ; there w r ere sand 
bars between the two mills, one being just below' the Bluff Springs 
mill; they had no logs to haul over there; that is w'hy they situated 
the mills as they did; there w'as no lumber there; w'as paymaster for 
Mr. Eichberg in the summer and early fall of 1917; witness kept 
payrolls for the plaintiff and did such other work as he w'as directed; 
sometimes both mill pa\ rolls w ere made up in one and sometimes 
separately; sometimes the contracts Mr. Eichberg had spoken about 
would not be shown separately; the loading contract at 50 cents a 
thousand w r as show'n on a summary. (No cross-examination.) 

Thereupon plaintiff rested. 
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43 Next thereupon the defendant, in order to maintain the 

issues on its part joined, produced as a witness, before the 
Auditor, Robert Gibson Robinson, who testified in substance as 
follows: His home was in New Orleans, La.; was in the lumber busi¬ 
ness, wholesale and manufacturing, with mills in Louisiana and 
Mississippi; in August and September of 1917 was connected with 
the Fleet Corporation as production officer of the fifth district, with 
headquarters at New Orleans; had to do with the work under the 
contract with Mr. Eichberg; received a telegram to notify Eichberg 
to discontinue his contract and he did so over the telephone and 
thought he confirmed it by telegram; did not visit the scene of 
plaintiff s operation in Alabama and Florida in 1917 but did so 
late in February or early in March of 1918; in September of 191/ 
was in plaintiff’s office with Mr. Pendola. 

Over the objection and exception of the plaintiff, witness further 
testified that upon the occasion of his visit to plaintiff’s office with 
Mr. Pendola in September of 1917 plaintiff stated that it would have 
been impossible for him to get that lumber down the Escambia 
River in August, 1917; witness was on the Escambia River at Bluff 
Springs and McDavid and took an automobile trip from Brewton, 
Alabama, down toward Pollard and crossed the river outside of 
Pollard and outside of Brewton several times; got out and went over 
to the river bank and walked up and down it; supposed he drove 
70 or 80 miles during the two days he was there; the river is a 
little, crooked, narrow stream, not navigable but when it rained the 
water was very deep and swift, and then after a few days the water 
ran out and there was very little left in the river; it was what was 
called a freshet stream down south; should say it was from 100 feet 
to 100 yards wide; knew the witness Morgan, whom he saw in 
Alabama the last of February or the first of March, 1918, when 
Morgan told him it would have been impossible to get that lumber 
down the Escambia River in August of 1917 and that there was only 
about 18 inches of water over the sand bars at that time; the only 
botanical distinction between white oak and red oak is white oak has 
a substance in the pores called tyloses, which seals up the pores and 
germs of decay must attack from tlie outside and eat in; witness had 
been dealing m timber of the character or kinds under discussion 
since the fall of 1908; had spent a year and a half in the saw mill 
that cut oak and pine and other hard-woods; had seen it in every con¬ 
dition, after it had been logged through the water and sawed; his 
father had been in the lumber business about 20 years before he came 
into the business; witness had learned the appearance, character¬ 
istics and structure of those lumbers; had had experience with 
red and white oak; water oak really was a very different term; 
red oak had not the tyloses in the pores of the wood; red oak was 
not water oak but all water oak was red oak; the difference be¬ 
tween white and red oak was not marked to the casual observer 
but. anybody who knew the lumber business could readily tell the 
difference; the distinction between the two woods was not marked 
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in all cases as to color; the pores of the red oak were not 
44 stopped up with that tyloses but open, and germs of decay 
attack from inside and outside; that distinction was recog¬ 
nized among all wise lumbermen who knew what they were doing; 
it was a well-known scientific consideration; there were many kinds 
of red oak, a general term including water oak, willow oak, black 
oak, pin oak and laurel oak. hill oak or iron oak was the most inferior 
of the red oaks; water oak was a very indefinite term; querous nigra 
was the name of the botanical species, which grew in the south but 
was not very plentiful; oaks that grow in swamps near the water, 
including pin oak and laurel oak and willow oak, was called water 
oak in various localities; identified the species he saw at Bluff Springs 
and McDavid mills as mostly red oak, but there was a little overcup 
oak, a species of white oak. 

On cross-examination witness testified that he entered his father’s 
office in the fall of 1908; the first year kept shipping records, etc., 
and did clerical work; then was made assistant sales manager, as¬ 
sistant buyer; father’s idea was to have him learn the business; 
spent a year and a half in Mississippi as manager of a saw mill and 
then came back to New Orleans; his education was supposed to be 
completed then; when with his father he bought all kinds of oak, 
white oak, red oak, and pine principally; did not buy water oak as 
such; probably did buy some water oak but not specifically as water 
oak; in the mill they cut pine, cypress, red gum, black gum, poplar, 
a little white oak, and a good deal of overcup oak and red oak; some 
of the natives around there spoke of water oak; there was a botanical 
species called water oak which grew in the southern states from 
Texas to Florida, along the Gulf States; could not say whether it 
grew on the Escambia River where Mr. Eichberg had his lumber 
concessions; was in that section in March of 1917 but did not see any 
trees that he specifically recognized as the botanical species of water 
oak; could not describe the leaf of any oak so you would know what 
it was; had never consciously met the botanical species of water 
oak; knew a good deal a' out it; could not describe the color or tex¬ 
ture of the bark, whether it was rough or smooth; did not 
know to what heighth the tree grew; the botanical name was 
querous nigra; it may have had several other names, but he did not 
know them; could not describe the acorn; “Consciously I have never 
seen the botanical water oak"; without looking at his tables could 
not tell the shearing strength tensile strength or compression of 
white oak and water oak; those questions were not necessary for a 
lumberman to know; witness was an expert and engineer but did 
not attempt to carry those figures in his head; did not consider 
it essential that a lumberman who knew the lumber business from 
accounting room to management of mill, buying and selling, should 
know shearing, tensile, and compression strength of different kinds 
of lumber he must buy; witness went over in the loealitv of the 
Escambia River late in February or early in March of 1918; was 
over in that territory for four or five days; had not been right on the 
Escambia River hut on what witness thought was a tributary of the 
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Escambia River, but he did not follow it down to make sure it flowed 
into the Escambia; thought McDavid was -bout 7 miles from 
45 Century; drove down there by automobile in about half an 
hour; did not go to McDavid on his way to Century; went 
to Century first ; passed through McDavid on his way to Pensacola ; 
had been been at Century several times before March 1918 but could 
not remember when; on his previous visits to Century, which was 
7 miles from the Escambia River, he did not go to McDavid; when 
at Century in March, 1918, went to various points on the Escambia; 
where he had never been before; stayed five, ten or fifteen minutes 
at each point; looked at the river and estimated the depth of water; 
saw sand bars going out in the river at five or six points, could not 
name any point where he saw a sand bar; saw only one bar between 
the McDavid and Bluff Springs mills, above Bluff Springs he in¬ 
spected a good many points; could not swear whether it was nine or 
ten; inspected anywhere from eight to twelve; “You see I was a 
stranger over there and I could not tell whether I was one mile above 
Bluff Springs or ten miles above. 1 had to rely on the fellow that 
was taking me around, and guiding me ; got an automobile man at 
Brewton, whose name he could not recall, to take him around and 
thev spent two days investigating the river; when witness said logs 
could not be moved down there he may have been subconsciously 
but not consciously influenced by that man s statements, ciossed the 
river on a bridge “right near McDavid,” there was another bridge 
southeast of Brewton and about east of Pollard; did not remembei 
hearing anvbodv testifv that that bridge was something like twenty 
miles above Bluff Springs ; the bridge at McDavid was above the mill 
there; he would swear to it; the bridge was practically in the out¬ 
skirts of McDavid; witness got to the river on a bridge in the neigh 
borhood of Pollard, but could not say whether it was above or below 
Pollard; could not say what was the nearest point other than at the 
two bridges, that he got to the river by automobile; they had to walk 
half a mile or mavbe a mile; witness had a conversation with Mr. 
Eichberg in his office at Mobile in September of 1917; said to Mr. 
Eichberg in effect, that he had had a pretty big contract and with 
the drv weather and the storm up there maybe he was lucky to get 
his contract cancelled, and he agreed with witness and said it was 
the drvest summer they ever had and he had been considerably dam¬ 
aged by the storm and had lost some logs; he understood plaintiff 
to say he could not get logs down the river during that dry spell, 
the dry spell continued up to the storm of September ; w itness knew’ 
it was dry because they had the biggest dry spell all through the 
south that summer; it lasted several months on the Escambia River; 
he did not see the river himself in September; was familiar with 
the botanical characteristics of some trees; had not made a study 
of it but had read several authorities on trees in America; did not 
remember reading “Familiar Trees and their Leaves by 1 1 of. P. 
Schuyler Matthews; would not say that author was incorrect in hu 
statement that water oak grew from southern Delaware to Tampa 
Bay, Florida, and thence to the Gulf States and Texas, and from 
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the centers of Kentucky and Tennessee to Missouri and Arkansas; 
there was not very much difference between the weight of white oak 
and red oak; none of the oak in the south floated but had to be 
buoyed up with little boats; it was not harder to float white 
46 oak than red oak; the sand bars he saw projected entirely 
across the stream in several places; could not name any such 
place; thought there was one and maybe two places between McDavid 
and Bluff Springs; was on the bank of the stream when he saw that; 
guessed the stream was anywhere from 75 to 125 feet wide at that 
point; the water was colored dark by vegetable matter; it was the 
color you found the waters of rivers in swamps; he could stand on 
the bank and estimate accurately how much water there was on one 
bar, because there were cattle out in the river; could not give the 
exact name of the place; it was above Bluff Springs; it was above the 
bridge near Pollard, east of Pollard some place; there were several 
cattle out in the river there, in the middle, part way and all the 
way cross; witness did not wade the river, and there was no other 
way of getting across; witness could not pass judgment, could not 
measure it by a yard stick or anything of that kind, but had his 
opinion; there did not appear to be any channel on the opposite 
side of the river at the end of the sand bar; at the points witness 
stopped and looked at the river, it was from 100 feet to 300 feet wide, 
as a rough guess; he did not pay any particular attention to it at 
the time. 

Whereupon to maintain the issues on its part joined, plaintiff, 
Maurice H. Eichberg, in rebuttal, took the stand and testified be¬ 
fore the Auditor, in substance, as follows: Had heard Mr. Robinson 
testify that he called at witness’ office in September of 1917 and that 
witness then admitted that in August of 1917 he could not get logs 
down the river to his mill; there was no such admission made by 
witness; he made no such remark at all to Mr. Robinson at that time 
or any other time; the conversation at that time had nothing what¬ 
ever to do with it. 

Whereupon and further to maintain the issues on its part joined, 
the plaintiff, in rebuttal, produced as a witness before the Auditor, 
Dowling R. Bowman who testified in substance, as follows: Had 
stated in his direct examination that he had been familiar with the 
Escambia River all his life; had heard Mr. Robinson testify that at 
the McDavid mill he saw a bridge across the river and that the 
bridge was up stream; the fact was that the bridge was three miles 
by land and five miles by river below the mill; there was no 
bridge above the McDavid mill, within a reasonable distance 
of it; the nearest bridge to McDavid was at Pollard, above 
Bluff Springs, about forty-three miles above McDavid by river; wit¬ 
ness heard the testimony of Mr. Robinson that he came down to the 
river by a road southeast from Brewton and there found a bridge and 
that there was a sand bar stretched across the river and cows; the 
bridge Mr. Robinson spoke of, where he saw the sand bar with cattle 




40 M. H. EICHBERG, ETC., VS. U. S. SHIPPING HOARD. 

on it was the bridge at Brewton, fifty-five miles above Pollard; wit¬ 
ness was familiar with the roads between Me David and Pollard in 
the vicinitv of the Escambia River; between Bluff Springs and Pol¬ 
lard there'was no road by which you could hit the river with lie 
exception of the Flomaton Ferry; there was a ferry theie acioss the 
river and from there to Pollard there was no place where you 
47 could hit the river with an automobile; in fact, the railroad 
ran nearer the river than the public road but between Bluft 
Springs and McDavid there was a road running from Bluft Spnng^ 
down^to Heckers mill, three miles below Mr. Eichberg s Bluft 
Springs mill, which was the only place you could hit the rnei be- 
tween S there and McDavid; the highway that traversed that section 
of the country was on an average ot four miles from the river. 

Thereupon and further to maintain the issues on its part .joined, 
the defendant offered in evidence before the Auditor the ceiti ca 
of incorporation of the United States Shipping Board Emergency 
Fleet Corporation, as follows: 

“Know all men by these presents, That we, the undersigned, a 
majority of whom are residents of the District of Columbia desiring 
to form a corporation under the sub-chapter four (4) of the in- 
corporation laws of the District of Columbia, and in pursuance 
of section eleven (11) of an Act of Congress entitled An Act to 
establish a United States Shipping Board, approved September 7, 
1916, do hereby certify: 

First. That the corporate name of this company shall be United 
States"Shipping Board Emergency Fleet Corporation, and the object 
for which it is formed is the purchase, construction, equipment, lease, 
charter maintenance, and operation of merchant vessels in the com 
merce of the United States, and in general to do and pertorm every 
lawful act and thing necessary or expedient to be done or pw- 
formed for the efficient and profitable conducting ot said business, 
n- authorized bv the laws of Congress, and to have and to exercise 
ail the powers conferred bv the laws of the District of Columbia upon 
corporations under said sub-chapter four (4) of the incorporation 

laws of the District of Columbia. , .. . , 

Second. That the existence of this corporation shall be perpetual. 
Third That the capital stock of this corporation shall be r y 
Million Dollars ($50,000,000), divided into shares of the par value 

of One Hundred Dollars ($100) each. 

Fourth. That the number of trustees who shall manage the con¬ 
cerns of tlie company for the first year, or until their successors are 
elected, a majority thereof being citizens of the District of Colum¬ 
bia, shall be seven (7), namely: 
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Names. 


Residences. 


George W. Goethals-43 Exchange Place, New York N Y 

William Denman . 1020 Merchants Exchange Building, San 

Francisco, Cal. 

John A. Donald.18 Broadway, New York, N. Y. 

William L. Soleau.1861 Harvard Street N. W., Washington, 

D. . 

Richard H. Bailey, Jr. . 1439 Fairmont Street, N. W Washinz- 
m . ton, I). C. ’ 8 

Timothy C. Abbott. 2023 Park Road N. W., Washington, 

Ellsworth F. Bertholf... 1436 Harvard Terrace, Washington, 

D. C. 

48 “The Board of Trustees, by the affirmative vote of the ma¬ 

jority of the whole board, may appoint from the trustees an 
exeutive committee of three (3) members, of which a majority shall 
constitute a quorum, and to such extent as may be provided in the 
by-laws such committee shall have and may exercise all or any of 
the powers of the Board of Trustees. 

Fifth. That the place in the District of Columbia in which the 
operations of the company are to be carried on is at Munsev Build¬ 
ing in the City of Washington, District of Columbia. 

This corporation reserves the right to amend, alter, or change any 
provision contained in this certificate of incorporation in any man¬ 
ner granted by statute, and all rights conferred on stockholders 
herein granted are subject to this reservation. 

In witness whereof, we have hereunto affixed our signatures and 
seals this 16th day of April, A. D. 1917. 


WILLIAM DENMAN. 
GEO. W. GOETHALS. 
E. F. BERTHOLF. 
WILLIAM L. SOLEAU. 
JOHN A. DONALD. 

T. C. ABBOTT. 
RICHARD H. BAILEY. 


[seal. ] 
[seal.] 
[seal.] 
[seal.] 
[seal.] 
[seal.] 
[seal.] 


I, Edward P. Harrington, a notary public in and for the District 
of Columbia, do hereby certify that William Denman, John A. Don¬ 
ald, Geo. W. Goethals, T. C. Abbott. E. F. Bertholf, Richard H. 
Bailey, Jr., and W illiam L. Soleau, parties to the foregoing and 
annexed Certificate of Incorporation bearing date of the 16th day of 
April, 1917, personallv appeared before me in this District, this 
16th day of April. 1917, and the said William Denman, John A 
Donald, Geo. W. Goethals, T C. Abbott, E. F. Bertholf, Richard 
H. Bailey, Jr., and William L. Soleau, being w r ell known to me as 
the persons who executed the said Certificate of Incorporation, ac¬ 
knowledged the same to be their act and deed. 
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In Witness Whereof, I have hereunto set my hand and seal this 
16th day of April, 1917. EDWARD p HARR i NG TON, 

Notary Public, District of Columbia. 

Mv Commission expires January 30, 1922. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certifv that the foregoing is a true and verified copy of 
the Certificate of Incorporation of the United States 
Fmereencv Fleet Corporation, and of the whole of said Certificate 
ST n r P ?ration, as filed in this office the 16th day of April, A. D. 

1917. 

49 In Testimony Whereof: I have hereunto set my'hand1 ami 

affixed the seal of this office thuU <th day ofAjanl, A. D. 191 -. 

^ Deputy Recorder of Deeds, 

District of Columbia. 

Whereupon and further to maintain the issues by it joined, the 
defendant offered in evidence, before the Auditor, the By-laws of he . 
IT ',' ' o tate » Shipping Board Emergency Fleet Corporation, which 
ffi 'Stance t^vild that the principal place of business should be 
in the District of Columbia; that there should be the usual atockho d 
ers’ meetings voting of stock, and election of officers; that all 

^XtXJ^o^lS^n tSfKf £ 

" fr 

vear should begin July 1st and end June 30 of each vea . 

Bv-Laws. Article II. 

“QoMinn 1 The affairs of this corporation shall be managed by 
shall be citizens of the District of Columbia. 


“Section 6 Other Officers. The Trustees, immediately after the 
first meeting of the incorporators, shall hold a meeting, at wffiich 
thev shall choose from among their number a President and a A ice- 
President; and they shall at the same meeting choose a Secretary, 



M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 49 

Treasurer, Genera] Manager, and such other officers and agents as 

they may deem necessary, who shall hold office until others are 
chosen and qualified in their stead/’ a 

“Section 7. Executive Committee. The Trustees, by affirmative 
vote of a majority thereof, may appoint from their' number an 
-ecutn e Committee of three members, and during the intervals be- 
riveen meetings it shall have and exercise all of the powers of the 
Board of Trustees. Of this Committee a majority shall constitute a 

b V‘ n ° f t,0n ta , ken sha11 be valid uniyess the same have 
the afhrmatne vote 01 at least two members. The Executive Com- 

mittee may hold its meetings at such times and place within or 

without the District of Columbia, as the Committee mav from time 

Ihi T 6 determine - A1 vacancies on the committee shall be filled bv 
the trustees at a regular or special meeting thereof. The General 
Manager shall be ex officio chairman of the Executive Committee.” 


50 


(( 


Article III. 


‘Section 1. Powers of Officers. The officers of the corporation 
shall be a President, a Vice-President, a Treasurer, a Secretary a 
General Manager, and such other officers as the Trustees shall deter¬ 
mine The powers and duties of the Secretary and the Treasurer 
may be exercised by the same person All officers shall be appointed 
by and subject to removal by the Board of Trustees.” PP 

. 2 - The President shall preside at all meetings of the 

stockholders and of the Trustees, and he shall together with the 
Secretary, sign all contracts and papers on behalf of the Corpora- 

“t e $ 0n $ T he V ,' ee Pr f sident shall > in th « absence or incapacity 
offfie President, perform the duties of that officer.” P y 

o p 10 " 4 - Jhe General Manager shall be ex-officio chairman of 
the Executn e Committee. He shall have the general oversight and 
management of the business and affairs of the Corporation and 
shall have the power to employ and discharge all clerks, employees 
and^agents, determine their salaries, and prescribe and define theffi 

Whereupon and further to maintain the issues on its part joined 

twf e i f< / dan 0 ( , e ‘ ed , ln . evldence before the Auditor the following 
three lettere, to the admission in evidence of each and all of which 

the plaintiff duly objected and excepted upon the ground® that said 
etters were and each of them was "immaterial anf irretant ^re 
introduced for the purpose of varying a written contract, and had 
no tendency to prove that plaintiff, in fact, dealt with the defendant 

such/rfa/em - ^ In “ ed States ° r knew he was deal >ng with it as 
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• - Aug. 8/17. 

“Maj. R. E. Wood, Gen. P. Officer, 

U. S. Shipping Board, 

Emergency Fleet Corporation, 

Washington, D. C. 

My Dear Major: 

We wired you on the 6th, as we had not heard from you in 
reference to the oak schedules, but yesterday we received your letter 
and confirmation of your telegram of August 3rd. We took this 
up with the Western Union Telegraph Company, and they stated 
that the telegram was never received here for us, and our failure to 

receive this telegram was the reason we wired you. 0 A xr i a \ n( , 

We have today received a telegram from Mr. Haynen, advising 
that he will be here tomorrow. \Ve have things fairly * el J*ap 
up to get readv to work on the schedules and it will be our idea 
to have Mr. Havnen advise us just the order in which the arious 
sizes will be wanted by the shipbuilders, so that we will try to get 
' out the schedules in the sequence that they are required. 
51 We assure vou we will do everything possible to hurry out 
these shipments and try to get out four schedules per month. 
In reference to your offer to the Southern Pine Association to 
purchase wire rope, we would beg you to order for■ us L50 feet of 
i/,-inch pliable, carriage dive rope for our saw mill. We want a 
very high-grade rope for this, as it has to stand a great -train in 
handling the big timbers called for on your schedules. 

We beg to assure you that we are glad to be of service to you 
at anv time and trust vou will not hesitate to call upon us. 

1 The vTher wishes to offer his sincere personal respects to you 

and awaiting your commands, we are 

Yours truly,. NATIONAL TIMBER COMPANY. 


“Mobile, Ala., Apr. 19/17. 


“M. H. E./S.” 

“Mr. F. A. Eustis, Special Agt., 

U. S. Shipping Board, 

Washington, D. C.: 

We are just putting in operation another mill which will give 
us an output of about 25 M feet per day of ship oak. Me are very 
desirous of serving the Government in any way possible. As we 
wrote you before, we have had long experience in manufacturing 
oak for shipbuilding and out plants are all equipped specifically for 

% there is any way in which we can help you we certainly trust 
that you will call upon us. 

Yours truly, NATIONAL TIMBER COMPANY. 

M. H. EICHBERG.” 

“M. H. E./S.” 
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“National Timber Company, 
Mobile, Alabama. 

Gentlemen : 


April 24, 1917. 


^u U il ^ e ^ er ^h e l^th instant is at hand. We appreciate very 
much the patriotic and cordial spirit you are exhibiting. I think that 
alter our organization has been perfected and contracts are let your 
new plant for cutting ship timber will be kept busy. At the present 
time no contracts have been let. When they are I shall be glad to 
put our people in touch with you. 

Yours very truly, 


“A./M” 


U. S'. SHIPPING BOARD EMERGENCY 
FLEET CORPORATION. 


> 

Engineer.” 


52 Whereupon, and further to maintain the issues on its part 
lation J ° med ’ the defendant off ered in evidence the following stipu- 

It is stipulated by the respective counsel for the plaintiff and de- 
fendant in this cause that on the second day of August, 1917 there 
had been issued by the United States Shipping Board Emergency 
iyeet Corporation, and was then outstanding, 194,999 shares of stock 
of said corporation, and that the remainder of the stock of said cor¬ 
poration remained in the treasury of the said corporation unissued * 
that of the said shares of stock so issued, the following were issued 
to the following persons, who were trustees of the United States Ship¬ 
ping Board Emergency Fleet Corporation, namely: 

One share. 

One share. 

One share. 

One share. 

One share. 

One share. 

The balance of 194,993 shares is the amount of stock issued to the 
Shipping Board.” 


Edward H. Hurley. 
John A. Donald... . 
Raymond B. Stevens 

W. L. Clapp. 

F. A. Eustis. 

E. F. Bertholf. 


Whereupon the hearings before the Auditor were concluded 

JAMES B. ARCHER, 

For Defendant. 
ERNEST W. ROBERTS, 
CLINTON ROBB, 

For Plaintiff. 
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Exceptions to A uditor's Report. 

Filed August 16, 1919. 

******* 

The defendant, United States Shipping Board Emergency Fleet 
Corporation, by John E. Laskey, Attorney of the United States in 
and for the District of Columbia, who defends, in this behalf, the 
said defendant, excepts to the report of the Auditor filed herein, 
and objects to the findings and conclusions of the said report by 
the exceptions hereinafter contained, namely: 

1. The defendant is not liable or amenable to any judgment in 
this proceeding because in the performance of the acts complained 
of the defendant was an instrumentality of the United States created 
by law to exercise and exclusively engaged in the performance of 
functions of the said United States, and accountable to the said 
United States for its funds and property, wherefore this suit is, in 
effect, a suit against the said United States. 

2. The United States Shipping Board was established by Act of 
Congress approved September 7, 1916, entitled: “An Act to establish 

a United States Shipping Board, etc.” 

53 Section 11 of the said Act provides as follows: 

“Sec. 11. That the board, if in its judgment such action is 
necessary to carry out the purposes of this act, may form under the 
laws of the District of Columbia one or more corporations for the 
purchase, construction, equipment, lease, charter, maintenance, and 
operation of merchant vessels in the commerce of the United States. 
The total capital stock thereof shall not exceed $50,000,000. The 
board may, for and on behalf of the United States, subscribe to. pur¬ 
chase and vote not less than a majority of the capital stock of any 
such corporation, and do all other things in regard thereto necessary 
to protect the interests of the United States and to carry out the pur¬ 
poses of this act. The board, with the approval of the President, may 
sell any or all of the stock of the United States in such corporation, 
but at no time shall it be a minority stockholder therein: Provided, 
That no corporation in which the United States is a stockholder, 
formed under the authority of this section, shall engage in the opera¬ 
tion of any vessel constructed, purchased, leased, chartered, or trans¬ 
ferred under the authority of this act unless the board shall be un¬ 
able, after a bona fide effort, to contract with any person a citizen of 
the United States for the purchase, lease, or charter of such vessel * 
under such terms and conditions as may he prescribed by the hoard. 

“The board shall give public notice of the fact that vessels are of¬ 
fered and the terms and conditions upon which a contract will be 
made, and shall invite competitive offerings. In the event the hoard 
shall, after full compliance with the terms of this proviso, determine 
that it is unable to enter into a contract with such private parties 
for the purchase, lease, or charter of such vessel, it shall make a full 
report to the President, who shall examine such report, and if he 
shall approve the same he shall make an order declaring that the 
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conditions have been found to exist which justify the operation of 

such vessel by a corporation formed under the provisions of this 
section. 

At the expiration of five years from the conclusion of the present 
European war the operation of vessels on the part of any such cor¬ 
poration in which the United States is then a stockholder shall cease 
and the said corporation stand dissolved. The date of the conelu- 
sion of the war shall be declared by proclamation of the President 
I he vessels and other property of any such corporations shall revert 
to the board. The board may sell, lease, or charter such vessels as 
provided in section seven and shall dispose of the property other 
than vessels on the best available terms and, after payment of all 
debts and obligations, deposit the proceeds thereof in the Treasury 
to its credit. All stock in such corporations owned by others than 
the United States at the time of dissolution shall be taken over by 
the board of a fair and reasonable value and paid for with funds to 
the credit of the board. In case of disagreement, such value shall 
be determined in the manner provided in section ten/’ 

Pursuant to the authority of said Act the defendant was incorpo- 
_ rated under the laws of the District of Columbia. Its capital 

04 s [ ock is fi f ty million ($50,000,000.00) dollars, divided into 

u res of 0ne hundred ($100.00) dollars each. August 2, 
1917 there had been issued one hundred and ninety-four thousand 
nine hundred and ninety-nine (194,999) shares of said stock, of 
which one hundred and ninety-four thousand, nine hundred and 
ninety-three (194,993) shares were issued to the Shipping Board and 
six (6) shares to officials thereof in their official capacity as qualifv- 

shares. The remainder of the stock was unissued August 2 
1917, the date of the contract sued upon. 

• °f Congress approved June 15, 1917, in the section en¬ 

titled: Emergency Shipping fund,” (Public, No. 23, 65th Con¬ 
gress), the President, among other things, was authorized to pur¬ 
chase ships, cancel contracts and requisition plants and materials. 
Section 4 of the said Act provides as follows: 

“4. The President may exercise the power and authority hereby 
vested in him, and expend the money herein and herafter appropri¬ 
ated through such agency or agencies as he shall determine from 
time to time : Provided , That all money turned over to the United 
States Shipping Board Emergency Fleet Corporation may be ex¬ 
pended as other moneys of said corporation are now expended. All 
ships constructed, purchased, or requisitioned under authority herein, 
or heretofore or hereafter acquired bv the United States, shall be 
managed, operated and disposed of as the President may direct. 

“5. The word 'person’ as used herein, shall include, any individ¬ 
ual, trustee, firm, association, company, corporation or contractor.” 
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Thereafter, on July 11, 1917, the President issued the following 
executive order: 


“Executive Order. 


“Delegating to the Shipping Board and the Emergency Fleet Cor¬ 
poration the powers granted the President bv the emergency ship¬ 
ping legislation. 


“By virtue of authority vested in me in the section entitled ‘Emer¬ 
gency shipping fund’ of an act of Congress entitled ‘An act making 
appropriations to supply urgent deficiencies in appropriations for the 
Military and Naval Establishments on account of war expenses for 
the fiscal year ending June thirtieth, nineteen hundred and seven¬ 
teen, and for other purposes,’ approved June 15, 1917, I hereby di¬ 
rect that the United States Shipping Board Emergency Fleet Cor¬ 
poration shall have and exercise all power and authority vested in me 
in said section of said act, in so jar as applicable to and in furtherance 
of the construction of vessels, the purchase or requisitioning of ves¬ 
sels in process of construction, whether on the ways or already 
launched, or of contracts for the construction of such vessels, and 
the completion thereof, and all power and authority applicable to 
and in furtherance of the production, purchase, and requisitioning 

of materials for ship construction. 

“And I do further direct that the United States Shipping 
55 Board shall have and exercise all power and authority vested 
in me in said section of said act, in so far as applicable to and 
in furtherance of the taking over of title or possession, by purchase 
or requisition, of constructed vessels, or parts thereof, or charters 
therein ; and the operation, management and disposition of such ves¬ 
sels, and of all other vessels heretofore or hereafter acquired by the 
United States. The powers herein delegated to the United States 
Shipping Board may, in the discretion of said board, be exercised 
directly by the said board or by it through the United States Ship¬ 
ping Board Emergency Fleet Corporation, or through any other 
corporation organized by it for such purpose. 

1 WOODROW WILSON. 


The White House, 
11 July, 1917.” 


Exceptant says that by the said enactments and the said executive 
order exceptant became and was the agent of the United States to 
contract for an purchase ships and material for shipbuilding in 
order to carry out the objects of the said enactments, as the plaintiff, 
to wit, on the second dav of August, 1917, well knew, and thereafter 
the plaintiff knowingly ^entered into the agreement or contract sued 
upon, the same not being a sealed contract, and thereby contracted 
with the defendant, as such agent of the United States, and the de¬ 
fendant, as such agent, contracted with the plaintiff for the sale and 
purchase of the timber and material in this cause mentioned, as 
the plaintiff and defendant purposed and intended to do, the plaintiff 
then and there well knowing that the said United States was the 
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° f | the . d f fendant , l , he said agreement, and was both 
charged by law to know and had notice that the said United States 
alone was liable upon the same. 

3. The defendant excepts to the alleged profits computed in the 
schedules in the said report: 

(a) Because the alleged schedules of damage are wholly com¬ 

puted of speculative, prospective and uncertain profits not flowing 
from any labor or investment of capital, as in the said report and 
schedules appears, but from mere estimates of the difference between 
cost and sale price, without evidence or assumption of the ownership 
or availability of material. K 

(b) Because the said schedules of expectant profits and damages 

take no account of materials on hand or available, or the value 
thereof at the time of the alleged breach of contract, and without 
inclusion of reductions of alleged damages, or proof of any efforts 
to reduce the same. J 

(<?) Because the defendant was wholly dependent upon the float¬ 
ing of logs through unnavigable streams, particularly the Escambia 
Kiver which frequently, particularly during the periods covered by 
the contract, was so low in water flow as to provide at intervals less 
water than eighteen inches above the sand bars therein, all of which 
exceptant is informed by the independent evidence of witness who 
it expects to testify thereto, and by the specific admissions of the 
plaintiff. 

56 (d) Because the plaintiffs stock of timber was wholly in¬ 

adequate to produce the requisite timber, wherebv he was de¬ 
pendent upon two small saw-mills near Bluff Springs arid McDavid 
Tlonda, and not to exceed six hewers of timber, w^hich the defendant 
expects to prove by documentary evidence in its possession and bv 
the evidence of circumstance, and the independent evidence of wit- 
ness, as w^ell as the admissions of the plaintiff, by which evidence of 
the character set forth the defendant expects to establish that the 

**1? P laintiff do not exceed the sum of six thousand ($6,- 
OUU.OO) dollars. 

(^) Because the defendant is informed and believes and expects 
to establish by the evidence of documents, the testimony of witness 
to the following extent among others, namely that large proportions 
of the plaintiff s productions w r ere defective and incapable of stand¬ 
ing the usual tests applied in the trade concerned, wdiereby, as an 
instance, moie than thirty days after the agreement sued upon the 
plaintiff’s sources of supply, to wit, on the Tombigbee River, and 
Gilbertowm and Flomaton, Florida, such inspection resulting in the 
rejection as failing inspection, and the usual tests of the trade, in 
the proportion of twelve logs in a quantity of eighteen, the same 
being the only test submitted to. 

(/) Because the plaintiff’s evidence wholly fails to establish any 
binding or definite sub-contracts or any responsibility or liability or 
loss on account of same. 

( g ) Because the plaintiff’s alleged contract wus wholly condi¬ 
tional, that is to say, that on, to wit, the second dav of August, 1917, 
the plaintiff procured from the defendant a tentative order based 
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upon his delivery of “white” or “watered oak”; that is to say, the 
plaintiff stated to the defendant and its officers that watered oak 
could safely and practically be substituted for white oak, and fur¬ 
ther did state to agents of the defendant, to wit, one Ferris, and one 
W J Havnen. at Mobile, Alabama, that the approval of the Ameri¬ 
can Bureau of Shipping to such substitution aforesaid, whose ap¬ 
proval was the condition of said tentative order of August 2, 191/, 
given and subsequent confirmation of the same, to wit, on the four¬ 
teenth day of August. 1917, and the defendant says the said tentative 
order and the said confirmation were given wholly in reliance upon 
the said statements and representations, which said approval was 
never secured, but, on the contrary, the said water oak and the sub¬ 
stitution thereof, to wit, on the twenty-second day of August, 191/, 
were whollv rejected, whereby and because of which the said tentative 
order and confirmation being plaintiff’s alleged contract was by the 
defendant cancelled, as the defendant expects to prove by docu¬ 
ments. by direct evidence and the admissions of the plaintiff. 

UNITED STATES SHIPPING BROAD 
EMERGENCY FLEET CORPORA¬ 
TION, a Corporation, 

By JOHN E. LASKEY, 

Attorney of the United States in and 
for the District of Columbia, At¬ 
torney for Defendant. 


57 I, John E. Laskev, Attorney of the United States in and 

for the District of Columbia, and attorney of the United 
States Shipping Board Emergency Fleet Corporation herein do 
herebv certifv that in my opinion the matters and statements of lav- 
made! as stated in the foregoing and annexed exceptions to the report 
of the Auditor herein, are well founded in law. 

JOHN E. LASKEY, 
Attorney of the United States in 
and for the District of Colum¬ 
bia, Attorney for Defendant. 


District of Columbia, ss: 

I, James B. Archer, do solemnly swear that I am one of the As¬ 
sistant United States Attorneys in and for the District of Columbia , 
that I have been designated by the officers of the Attorney General 
of the United States, and of the United States Shipping Board emer¬ 
gency Fleet Corporation, and hv the Attorney of the United States 
in and for the District of Columbia, as one of the Attorneys for the 
defendant herein and as its agent to make this affidavit; that the 
foregoing and annexed exceptions are not filed for delay; that affiant 
has examined certain documents, correspondence, and stenographic 
reports of statements made by the plaintiff in connection with his 
contract and claim; further, I have participated in the hearings in 
this cause and in the examination of witnesses on said hearings and 
otherwise* based upon these and other sources, the statements and 
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allegations of fact in the said exceptions are true to the best of mv 
knowledge and belief, and I expect to prove the same at the trial of 
issues thereon by competent direct, circumstantial and documentarv 
evidence. 7 

JAMES B. ARCHER. 

A S n b imo ed and SWorn t0 before me this l6th da y of August, 
a. d. 1919 . 

JOHN R. YOUNG, 

fll0'V Z* 

By CHAS. B. COFLIN, 

Ass’t Clerk. 

Plaintiff s Motion to Confirm Auditor's Report. 

Filed August 25, 1919. 

* * * * * * * 

Comes now the plaintiff in the above-entitled case, by and through 
his attorneys, and moves the Court to confirm the Report of the Au¬ 
ditor hied herein and to enter judgment with Auditor’s and Court 
costs in conformity therewith, for want of proper and sufficient ex¬ 
ceptions in law to said Report. 

ERNEST W. ROBERTS, 
CLINTON ROBB, 

Attorneys for Plaintiff. 

^ August 25, 1919. 

To: 

John E. Laskey, Esq., 

United States Attorney, and 
James B. Archer, Esq., 

Assistant United States Attorney, 

Washington, D. C. 

Gentlemen : 

Please take notice that the foregoing Motion will be presented to 
the Justice of the Supreme Court of the District of Columbia sitting 
in Special Term, on Thursday, August 28, 1919, at 10.00 o’clock 
A. M., or as soon thereafter as counsel may be heard. 

ERNEST W. ROBERTS, 
CLINTON ROBB, 

Attorneys for Plaintiff. 


8—3813d 
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Supreme Court of the District of Columbia. 

Wednesday, November 12, 1919. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

******* 

This cause came on to be heard at this term on the motion of the 
plaintiff to strike the defendant’s exceptions to the Auditor’s report 
herein; whereupon, it is considered and adjudged that the said mo¬ 
tion be overruled; that the defendant’s exception No. one be over¬ 
ruled, and that defendant’s exceptions numbered two and three be 

calendared as of this date for trial by j ur y* , UT fr? 

WILLIAM HITZ, 

Justice . 


Motion to Vacate Orders and File Amended Motion. 


Filed December 30, 1919. 


******* 

Comes now the plaintiff in the above-entitled case by his attorneys 
Ernest W Roberts and Clinton Robb and moves the Court to vacate 
and set aside its Orders made herein on the 12th day of November, 
1919 as follows, to wit, that plaintiff’s motion to strike out defend¬ 
ant’s’exceptions to Auditors’ Report be overruled, that defendants 
exception No 1 be overruled, and that defendant’s exceptions Nos. 2 
and 3 be calendared as of that date for trial by jury, and to grant 
leave to plaintiff to withdraw that motion to confirm said Auditor s 
Report and to enter judgment in conformity therewith for 
59 want of proper and sufficient exceptions to said Report, and to 
file in place thereof a motion to strike out and overrule 
each and singular the exceptions filed on the 16th day of August, 
1919, by the defendant to said Report of the Auditor filed July 1/, 

1919 * ERNEST W. ROBERTS. 

CLINTON ROBB. 


John E. Laskey, Esq., and 
James B. Archer, Esq., 

Attorneys for defendant. 


Gentlemen : 


Please take notice that the foregoing motion will be called to the 
attention of the Court for hearing thereon on Friday, January 9, 
1920, at 10.00 o’clock a. m., or as soon thereafter as counsel may 


be heard. 

Copy received this 30" day of December, 1919. 

JAMES B. ARCHER, 

Of A ttorneys for Defendant. 
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Memorandum. 

January 19, 1920.—Plaintiff’s motion to advance for trial, filed. 

Supreme Court of the District of Columbia. 

Friday, January 23, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz 
presiding. 

***** * * 

Upon consideration of the motion of plaintiff filed herein to vacate 
and set aside the order of November 12th, 1919, herein, and for leave 
to withdraw motion to confirm Auditor’s Report and enter judgment 
in conformity therewith, and to file an amended motion to strike 
out exceptions filed August 16, 1919, to said report, it is ordered that 
said motion be, and the same hereby is overruled. 

Friday, January 30, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz 
presiding. 

******* 

Upon consideration of the motion of plaintiff filed herein, it is 
ordered that this cause be, and the same hereby is advanced for trial, 
and ordered to be placed on the daily assignment for April 5, 1920! 

60 Memorandum. 

April 13, 1920.—Verdict for the defendant. 

Supreme Court of the District of Columbia. 

Monday, April 19, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz 
presiding. 

******* 

The time within which to move for a new trial in this cause hav¬ 
ing expired, judgment on verdict is ordered. 

Wherefore it is considered that the plaintiff herein take nothing 
by this action, and that the defendant go hereof without day, be 
for nothing held, and recover of plaintiff the costs of its defense, to 
be taxed by the Clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by his Attorney in 
open Court, notes an appeal to the Court of Appeals of the District 
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of Columbia, and the penalty of the bond for costs on said appeal 
is hereby fixed in the sum of one hundred dollars ($100.00). 

Memorandum. 

April 26, 1920.—Appeal bond approved and filed. 

61 The foregoing proposed Bill of Exceptions was duly pre¬ 
sented to me for approval this 29th day of May, 1920. 

WILLIAM HITZ, 

Justice. 

In the Supreme Court of the District of Columbia. 

At Law. No. 60924. 

Maurice H. Eichberg, Trading as National Timber Company, 

Plaintiff, 

vs. 

United States Shipping Board Emergency Fleet Corporation, 

Defendant. 

Bill of Exceptions . 

Be it remembered that this case came on for hearing on April 12, 
and 13, 1920, before the Honorable William Hitz, Associate Justice 
of the Supreme Court of the District of Columbia, and a jury. 

On said 12th day of April, 1920, the plaintiff in open court, and 
before the impannelling of the jury in this case, made objec- 

62 tion to proceeding with the trial by jury of defendant’s excep¬ 
tions, filed August 16, 1919, to the Report of the Auditor 

filed July 17, 1919, as ordered by the court on November 12, 1919, 
which objection, report of the Auditor, exception thereto and order 
of the court thereon, are fully set forth in the transcript of record, 
here referred to as a part hereof: 

But the Court overruled said objection, to which action and ruling 
of the Court the plaintiff then and there duly noted an exception 
upon the ground that the Court erred in ordering a trial by jury on 
defendant’s said exceptions to said Report of the Auditor because 
said exceptions are general, immaterial, irrelevant, and frivolous, 
are not well founded in either fact or law and do not comply with 
the statute in that behalf made and provided, said objections being 
more particularly set out as follows: 

“Plaintiff objects and excepts to the Order of the Court made on 
the 12th day of November, 1919, directing the parties in this case to 
proceed to a trial upon the exceptions filed by the defendant on the 
16th day of August, 1919, to the Report of the Auditor filed on the 
17th day of July, 1919 for that said exceptions do not point out par¬ 
ticularly the item or items in said Report of the Auditor and account 
excepted to, and for the further reason that the grounds for said 
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exceptions are not stated, and further that said exceptions are gen- 
al immaterial, irrelevant and frivolous, are not well founded ...at-,„ r 
in fact or law, and do not comply with the statute 
made and provide Setting fortVmoreaJSdfiS^ i£o£2Sl 

ssasasisr* - >- - - ■»> ftaws 

Q „ i t At. 1 °f Congress approved September 7 1Q1R 

'"'if! b y jury but «re quotation, „f 'k»,°5 

r 1 ' 1 * ake Judicial notice. So much of said exception No I 
Disfrief^f C' 6 , lnc< ? r P° r . atlon °f the defendant under the P laws of the 

(6) Said exception, as appears from the Auditor’s Renort 

63 paragraph 4, section h, is not true in fact, and is general, ? m’ 
material, irrelevant and frivolous. general, im- 

, J C> ®“ d exception is general, immaterial, irrelevant and frivo 

ditor d 18 n0 ‘ baSed Up ° n 8ny evidence introduced before the au- 

Said exception is general, immaterial, irrelevant and frivo 

fore thl Auditor UP ° n “ y 6VidenCe introduced b >’ defendant be- 

(e) Said exception is vague, general, immaterial irrelevant and 
't tr A Ue ] n faCt ’ is not funded upon any evidenc“ nS 

AudhoS ef ° re the Audlt ° r ’ and d ° eS not reIafe *> 4 hndfnTby £ 

,J/'- s aid exception is general, immaterial, irrelevant and frivo. 
lous, is not true m fact as shown by the Auditor’s Report paragraph 
4, action i, raises a question of law not triable bv iurv ’ and pT n P ot 

Auditor. UP ° n a " V eVide " Ce intr ° duced b y tbe defendant before the 

■ ( £] Sai,i exception is general, immaterial, irrelevant frivolous 

ETaS the Ca8e ’ and iS n0t f0Unded ”PO" a “y e'Snce 

* he r e :r" defendant objected to impannelling the iurv on the 

Si.SrtiS,htS£.* lh ' ‘ eM .„d 
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But the Court overruled said objecti“J"^“^ 0 ® 
of the Court the defendant then and here“Cerent* to the Report 

th. Court th, 'Iron ,nd .her. 

dulv noted an exception. i j Qnr i «worn to try the issue 

That the jury was thereupon impaneled and snorn to iry 

P And thereupon the following oc ®” r ?? o t j le plaintiff will read 
Mr. Roberts: “May it P 1 ^*'/?. Eichbe’rg to the Fleet Corpora- 
the original proposition . ( w fp sa y that it has been 

tion, upon which was base . d .^ e t "thelJdocuments which 1 am about 

Mr. Archer t ‘.‘That » "«> or on th. 

JSfMf 5S *> *> "»> otrpnloto that they •» •» th. 

Robert?: "tom «- « -**«•• M °" ***" •** 

regard to these very papers. arlmi^sibility of the matter?” 

^ y rir.r, h i^““r Vtion?. ** 

not questioning the authenticity of t esyja^ere^ case, the 

“ Tbey 

*"Th. , <£«“ ! ^iffi'bTntw” Lot««" »"«' "" h ™ 

64 itaSSfi pi™.f -'irtfoiTu^T S” 

the plaintiff to the defendan , un ^ich letter and sched- 

with the schedule accompanying ^ ^. g of Exceptions. 

'p rstsngsztSKi 

JjSoSTan" “d.Kt Auju.l 8. ' S, 'V " hlch “ le8 “ m “ ” Pr °‘ 

duced on page 8 of this Bill of Exception^ the ground 
To which telegram the plaintiff^(R- U <*£*«a And 8 there- 

that there is no proof of authority to write the -am 

upon, the following occurre . ^ *hat these identical docu- 

Mr. Roberts: “I submit. your Honor , ation which 

ments were admitted befo ™ * , d fi] e d before the Auditor, 

£e»or were renewed by M, 

Al The* CoJrr“Now n do^hat stipulation that you had before the 

^rT^'‘‘W e SJiSt yo^‘^.-' th-*' alfs.ipula.ious be- 
Mr. Robeits. We nvduw | )llt they we re renewed, 

^tr^—erstanding! specifically last Thurs¬ 
day.” 



M. H. EICHBERG, ETC., VS. U. S. SHIPPING BOARD. 63 

Th e Court: “What do you say to that, Mr. Archer.” 

Mr. Archer: “What is that, your Honor?” 

The Court: “Does the stipulation down there apply here?” 

Mr Archer: ‘It would not, except that I verbally agreed with Mr 

thie ’Tn Ihpn'r °T st iP“' ations would hold good. I am not contesting 
ind h a ‘ y ° f , ieS ‘i, paper ?> \ am objecting to them on thf 

fhcm d Th • party " h ° made them had no authority to make 
" - Thls . ls a smt against a corporation. The paper itself may 

tne^Sment” 6 '^ 61106 SUbj6C ‘ *° be ‘ ng “‘“Wished as an authorita 

The Court: “Is it a telegram from the Shipping Board to the Mr 
Eichberg, or the other way?” 6 ‘ 

Mr. Roberts: “It is.” 

The Court: “I overrule the objection, with an exception.” 

“TT^i th rr n Cl ! he plain o iff o ffered in evidence a letter headed 
United States Shipping Board, Emergency Fleet Corporation 

W ashington August 3 1917 ” addressed to the plaintiff and signed 
K. F. Wood, General Purchasing Officer,” which letter is renro- 
duced on pages 8-9 of this Bill of Exceptions. P 

And thereupon, the following occurred: 

. n Ir :i ArC ! ler ‘ order t° save the record, I move to strike out 

thm MV and *m iett T °, n the g r °und that there is no proof 

that Mr. \\ ood is any officer of this corporation, or that he had an* 
authority in the premises.” ’ an ' 

P ,J h T C lft°,'k t:; l "' nl °y? rnde ‘he objection. Of course, Mr. Rob- 
V p , , m ( subject to your connecting it up later on.” 

Mr. Roberts: There is in there, may it please the Court, a stipu¬ 
lation as to the documents passing between the parties in this caJe ” 
And thereupon the plaintiff offered in evidence two tele- 
oo grams under date of August 21 and August 22 1917 re- 

Wo=v? eC if IVe y f. uddressed ‘0 the plaintiff, the first being headed 

FW fw ngt °?-’ D ;. C ” .; ,nd SI 8 ned b y “ W - J- Hayden, Emergency 
Fleet Corporation, and the second being headed at New Orleans 

a v and . S1 f, ed R ' Robinson, Emergency Fleet Corporation”’ 

Exceptions te e ® Ialns are re P r °duced on pages 9-10 of this Bill of 

And to the admission of the said two telegrams the defendant ob¬ 
jected on the ground that there was no proof of authority to send 

them. The Court overruled the said objection and the defendant 
noted an exception to said ruling. uuani 

t( A” d ‘hereupon the plaintiff offered in evidence a letter addressed 
to the plaintiff under date of August 22, 1917, headed “United States 
Shipping Board Emergency Fleet Corporation, 818 Hibernia Builch 
n & Ne " CMfans and signed “R. G. Robinson, Production Officer ” 
which letter is reproduced on pages 10-11 of this Bill of Exceptions 
To which letter the defendant objected on the ground that there 
was no proof of authority to send it, which objection was by the 
court overruled and exception was duly noted. y 

ant 1 ^ eU ?°. n V°J er ‘a 16 sanl e objection and exception bv the defend- 
ant, the plaintiff read in evidence a telegram addressed to the plain¬ 
tiff under date of August 22, 1917, headed “Official Telegram U. S. 
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Shipping Board Emergency Fleet Corporation, New Orleans, La./’ 
and signed “R. G. Robinson, Emergency Fleet Corporation, ! ” which 
telegram is reproduced on page 10 of this Bill of Exceptions, and 
the following letter: 

“United States Shipping Board 

i 

Emergency Fleet Corporation, 

817 Hibernia Building, 

National Timber Co., New Orleans, Sept. 8,1917. 

Mobile, Ala. 


Gentlemen : 


Relative to our contract which is now cancelled for water and 
white oak, the 29 sq. timbers inspected by Mr. Pendola can be looded 
at once and shipped to Hilly ear, Spearing & Dunn Shipyard, Jack¬ 
sonville Fla., under our supervision and you can invoice on W.l 
McGowan. District Officer, 505 Herd. Bldg., Jacksonville, Fla. 

Kindly notify us when material is at track ready to load. 


Yours truly, 
(Signed) 


EMERGENCY FLEET COR¬ 
PORATION, 

By W. J. HAYNEN, 

Assft Pur. Acft.” 


And thereupon the following occurred: . 

Mr. Roberts: “I desire to put in the record the stipulation had be¬ 
tween the parties. This is the stipulation which was taken down 
before the Auditor.” 

66 Thereupon counsel for the plaintiff read in evidence the 

following from the record of the proceedings before the 

Auditor: 

“Mr. Roberts: ‘Do I understand, Mr. Archer, that we can agree 

on the contract itself?' 

“Mr. Archer: ‘Yes? 

Mr. Roberts: That on a certain date- 

Mr. Archer: We will put your proposal and our acceptance in 
evidence 

Mr Roberts: Then as I understand, it is agreed between counsel 
that on the 2nd dav of August, 1917, in the City of Washington; 
the plaintiff, M. H. Eichberg, trading as National Timber Company, 
made a proposal as follows: 

“U. S. Shipping Board 

Emergency Fleet Corporation, 

Washington, D. C.: 

We will furnish two (2) schedules per month, as per attached 
sheet, at prices set opposite each item. Prices understood to be 
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f. o. b. loading point, inspection at loading point as required; pay¬ 
ments to be arranged at the time of inspection. 

Stock to be sound, square edge, water oak or white oak and to be 
inspected according to the rules of the Hardwood Manufacturers As¬ 
sociation for sound and square edge timber, except that 1" shall be 
allowed and paid for in excess of the sizes specified; and further, in 
case of any flitches the stock shall be measured as an average of 
both faces inside the bark. 

It is possible that, after the writer returns to Alabama, and has 
organized the necessary crews to get this matter out, we may find 
that we can produce a greater quantity than herein submitted. In 
such case we will be pleased to advise you of the fact and get out 
a greater number of schedules if required. 

“Yours truly, 

“NATIONAL TIMBER COMPANY.” 


The schedule that follows—do you wish that read, or shall I give 
him a copy and let him insert it later? 

Mr. Archer: I think that may be inserted from the copy. 


(The schedule 

referred to v 

-as 

filed and 

marked 

“Exhibit No. 

la,” 

and is as 

follows:) 
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Size, 







Price per 

Items, gross. 


Lengths. 


No. pcs. 

Footage. 

1.000' B. M. 

3. 

16x24 


16/32 

Avg. 

24 

5 

3,840 

$80.00 

4. 

16x24 



42 


2 

2,688 

80.00 

5. 

16x20 



44 


1 

1,173 

80.00 

7. 

16 x 16 



44 


2 

1,877 

48.00 

8. 

14x24 



24 


1 

672 

80.00 

9. 

14 x 24 


16/32 

Avg. 

24 

5 

3,360 

80.00 

17. 

14x16 



44 


46 

37,780 

44.80 

19. 

14 x 16 



48 


4 

3,584 

48.00 

35. 

12 x 24 & 

up 





14,400 




100-6' 









200-9' 

or 


300 



36. 

12x24 


longer 




43,200 

68.00 


16/32 

Avg. 

24 

5 

2,880 

80.00 

49. 

12x18 



38 


2 

1,368 

48.00 

50. 

12 x 18 



40 


3 

2,160 

48.00 

51. 

12 x 18 



40 


2 

1,440 

48.00 

52. 

12x18 



44 


40 

31,680 

52.00 

67. 

10x24 


16/32 

Avg. 

24 

5 

2,400 

60.00 

68. 

10 x 12 



34 


28 

17,453 

64.00 

80. 

8x26 



20 


14 

4,853 

80 00 

94. 

6x 19 


24/40 

Avg. 

32 

500 lin. 








ft. 

4,750 

46.40 

15. 

14x16 



40 


2 

1,493 

40 00 


All items to be finished rough. 
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Mr. Roberts: That on the 3rd day of August, 1917, an official 
telegram from the United States Shipping Board was sent to M. H. 
Eichberg, National Timber Company, Mobile, Alabama, as follows: 

“As per our conversation yesterday you may proceed to make 
arrangements to get out enough timber for twenty schedules as per 
list furnished. Writing you to-day. “R. E. WOOD, 

“Emergency Fleet Corporation. 

“W. J. H.—C. E. F.” 

68 This copy of an official telegram came in a letter headed: 

“United States Shipping Board, 

“Emergency Fleet Corporation, 

“Washington, 

“Mr. M. H. Eichberg, “August 3, 1917. 

“National Timber Company, 

“Mobile, Ala. 

“Dear Mr. Eichberg: 

* 

Timber Schedules. 

“We desire you to get out 20 schedules as per the list you recently 
furnished us, at the rate, if possible, of four (4) schedules per month. 
Mr. Havnen will see vou in Mobile within the next few days. 
“Yours very truly, “R. E. WOOD, 

“General Purchasing Officer 

“R. E. W.—C. E. F.” 

That has a stamp on it which is not clear or decipherable, and it 
has up in the right hand corner stamped in red ink, “United States 
Shipping Board, Emergency Fleet Corporation, August 4, 1917. 
Received District Office No. 3.” 

(The telegram and letter above referred to were filed and marked 
respectively “Exhibits Nos. 2 and 2a.) 

Mr. Roberts: I think we might stipulate here without perhaps 
putting in evidence the correspondence, that it was discovered later 
that in the schedule that was submitted by Mr. Eichberg and ac¬ 
cepted by the Fleet Corporation there was an error in the sizes or 
number of pieces on two of the items, which was afterwards cor¬ 
rected as the result of correspondence, so that the schedule mentioned 
in the bill of particulars in the case is the corrected schedule. 

I submit, as a part of the stipulation, the following telegram re¬ 
ceived from W. .J. Hayden, it is marked here, but that is a mistake 
evidently, Emergency Fleet Corporation, date August 21, Washing¬ 
ton, D. C., 8:10 p. m. 

Mr. Archer: What name should that be? 

Mr. Roberts: Haynen, but if there is any question about that, we 
can show vou other cancellations. 
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Mr. Archer: If there is no issue about the authenticity of that 
paper, we do not make any point, 

Mr. Roberts: That is merely a mistake in the telegraph company 
somewhere. This telegram reads as follows: 

69 “National Timber Company, 

“State Bank Bldg., Mobile, Ala.: 

The American Bureau of Shipping has absolutely ruled against 
water oak for wooden ships. Cancel all timber you are getting out 
in water oak. Will write fully tomorrow. 

“W. J. HAYDEN, 

Emergency Fleet Corporation. 

752 ” 

I do not know what that means. 

(The telegram above read was filed and marked “Exhibit No. 3.”) 

Mr. Roberts: Now, there are other notifications about that same 
date from other people. 

I want to put in also the following telegram from R, G. Robin¬ 
son, Emergency Fleet Corporation, which is dated New Orleans 
Louisiana, 10:10 a. m., August 22, 1917, reading as follows: 

“National Timber Company, . 

“Mobile, Ala.: 

“Referring our letter August twentieth relative schedule oak tim¬ 
bers placed with you American Bureau of Shipping has ruled against 
the use of water oak in wooden steamships advise immediately 
whether you can furnish oak timbers in white oak if you can not 
do so w ill be necessary to cancel entire order. 

“R. G. ROBINSON, 
Emergency Fleet Corpn. 

1011 A.” 

(The above telegram set forth was filed and marked “Exhibit 
No. 4.”) 


Mr. Marsh: I have not a copy of that here, but for the present we 
will take it to be authentic. 

Mr. Roberts: I will offer as Exhibit No. 4 a, it being a part of the 
same transaction, the following letter: 
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“United States Shipping Board. 

“Emergency Fleet Corporation, 

“818 Hibernia Building, 

“New Orleans. 

“National Timber Company, August 22nd, 1917. 

“Mobile, Alabama. 

“Dear Sir: 

“I have just wired you as per enclosed confirmation, and now 
beg to confirm. In explanation beg to advise that I am in- 
70 structed by Mr. W. J. Havnen, Assistant to the General Pur¬ 
chasing Officer, that the American Bureau of Shipping has 
ruled against the use of water oak in wooden steamships, therefore, 
we are forced to cancel the order placed with you, unless you can 
furnish those sizes in white oak, instead of water oak. Your imme¬ 
diate advice on this phase of the matter will be highly appreciated. 
“Yours verv trulv, 

R. G. ROBINSON, 

Production Officer. 

“R. G. R.—I. B.” 

That letter contained a copy of the telegram which we have 
already read, which we will file as Exhibit 4/). 

Mr. Roberts: There are one or two matters that I would like to 
bring up in relation to our stipulation. On page 5 of the record, at 
the end of the second line, I would like to have put in the words, 
“Emergency Fleet Corporation.’’ It now reads: “That on the 3rd 
day of August, 1917, an official telegram from the United States 
Shipping Board was sent to Mr. M. H. Eichberg.” 

Mr. Archer: You want to say, “United States Shipping Board 
Emergency Fleet Corporation?” 

Mr. Roberts: Yes. 

Mr. Archer: We can have it understood that wherever either of 
us refers to the Shipping Board we mean the Fleet Corporation. 

Mr. Roberts: So there can be no misconstruction afterward placed 
upon it. 

Mr. Archer: That was simply a colloquial way of calling the 
name of that concern. 

Mr. Roberts: There is another matter, Mr. Archer, that I think 
we can agree on readily in connection with that stipulation. We 
have agreed that the telegrams and letters of cancellation from 
Havnen and Robinson were admitted. 

Mr. Archer: Yes. 

Mr. Roberts: I would like to have it stipulated that those tele¬ 
grams and letters of cancellation were the action of the Fleet Corpo¬ 
ration. 

Mr. Archer: Yes. 
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Mr. Roberts: So that we will not have to go in and prove that 
these men were acting within the scope of their authority. 

Mr. Archer: There is not any dispute about that. We are agreed 
on tnat. ° 

Mr. Roberts: In reading it through casually last night it occurred 
to me that later on some other counsel might come in and say “You 
only stipulated that those particular documents should go in* vou 
did not agree that they were authentic.” 

f Mf; Archer: My position is that there is no dispute about that 

^ e / ei jdant objected to the introduction of said stipulation 
which objection was overruled by the Court, to which action and 
ruling of the Court the defendant then and there duly noted an 
exception. 

71 Thereupon plaintiff introduced and read to the Court the 

a u^° rt , of „ the Audl , to . r filed in ‘his case, said Report of the 

Auditor being fully set forth in the transcript of record, here referred 
to as a part hereof. 

The defendant objected to the introduction of said Report of the 
Auditor which objection was overruled by the Court, to which ac¬ 
tion and ruling of the Court the defendant then and there dulv 
noted an exception. J 

Thereupon plaintiff moved the Court to direct the jury to return 
a verdict for plaintiff for the sum of $127,484.23, being the damages 
found due by the Auditor from defendant to the plaintiff, together 

Anri! 19 re iQ9G the i Um ? f $1 1 16 .’ 346 ' 13 from September 1, 1919 to 
follows- Said motlon bein g more particularly set forth as 

“The plaintiff now moves this Honorable Court to direct the jurv 
to return a verdict for the plaintiff in the sum of $127,484.23 beine 
the damages found due by the Auditor from defendant to the’ plain- 

1919 1 ? e $Ti m i3° SW “"it ‘ ntereSt there ° n t0 September 1, 

$11,138.1°, together with interest on said sum of $116,- 

'' 4 a'. 13 Jv 0n V. kSep ! ember V, 1919 - t0 A P ril 12, 1920, for that: 

.• V”. T Jl e Court was without authority to order the case to be 
tried in the manner and form set forth in the Order of the Court 
of November 12, 1919, as follows: 

i cause came on to be heard at this term on the motion of the 

plaintiff to strike the defendant’s exceptions to the Auditor’ Report 
herein, whereupon it is considered and adjudged that the said mo- 
tion be overruled; that the defendant’s exception No. one be over¬ 
ruled and that defendant’s exceptions numbered two and three be 
calendared as of this date for trial by jury. Nov. 12, 1919. 

K. 1 he Court erred in directing the parties to proceed to trial of 

dated November 1 ^ ° l " ^ ° rder ° f the Court 

„ “F'i Ji o 6 5 X 'T ptions filed b .V th e defendant on the 16th day of Au- 
foio 1 j 19, le re P° rt of the Auditor filed on the 17th dav'of July 
1919, do not point out particularly the item or items in said report 
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excepted to; and for the further reason that the ground of said ex¬ 
ceptions are not stated; and for the further reason that said excep¬ 
tions are general, immaterial, irrelevant and frivolous, are not well 
founded either in fact or law, and do not comply with the statute in 
that behalf made and provided. 

“D. Setting forth more specifically its objections to said excep¬ 
tions, and following the numbering and lettering adopted by de¬ 
fendant. the plaintiff specifies the following objections to said ex¬ 
ceptions, which are here stated not in lieu ot but in addition to the 
objections hereinbefore made: 

“2. Defendant’s exception No. 2 is general, irrelevant and friv¬ 
olous and does not point out particularly the item or items excepted 
to in said Auditor’s Report. So much of said exception No. 2 as 
quotes from the Act of Congress approved September 7. 1916, and 
from the Act of Congress approved June 15, 1917, and from 
72 the Executive Order of the President of July 11, 1917, do not 
raise questions of fact triable by jury, but are quotations of 
laws, of which the Court will take judicial notice. So much of said 
exception No. 2, as alleges the incorporation of the defendant under 
the laws of the District of Columbia, its capitalization, par value of 
its shares and number of shares issued is not true in fact, as appeal's 
from paragraphs 2 and 3 of the Auditor’s Report. The remainder 
of said exception No. 2, appearing on pages 4 and 5 thereof, attempts 
to raise anew the question of agency, which question, as appears 
from the pleadings and the Orders of the Court thereon, has been 
eliminated from the case. 

(a) Said exception is not true in fact, as appears by the Auditor’s 
Report, paragraph 4, section 5. and is general, immaterial, irrele¬ 
vant and frivolous and points to no evidence which would tend to 
negative the finding of the Auditor. 

(b) Said exception, as appears from the Auditor’s Report, para¬ 
graph 4, section h, is not true in fact, and is general, immaterial, 
irrelevant and frivolous. 

(c) Said exception is general, immaterial, irrelevant and frivo¬ 
lous and is not based upon any evidence introduced before the Au¬ 
ditor. 

( d ) Said exception is general, immaterial, irrelevant, and frivo¬ 
lous and not based upon any evidence introduced by defendant be¬ 
fore the Auditor. 

(c) Said exception is vague, general, immaterial, irrelevant and 
frivolous, is not true in fact, is not founded upon any evidence in¬ 
troduced before the Auditor and does not relate to any finding by 
the Auditor. 

(f) Said exception is general, immaterial, irrelevant and frivo¬ 
lous, is not true in fact as shown by Auditor’s Report, paragraph 4, 
section i, raises a question of law not triable by jury, and is not 
founded upon any evidence introduced by defendant before the Au¬ 
ditor. 

( g ) Said exception is general, immaterial, irrelevant, frivolous, 
raises a new issue in the case, and is not founded upon any evidence 
before the Auditor.” 


Ar - II. ElCHIiERG ETP v<a TT « 

' fcTC., \S. u. s. shipping board. 71 

{*« ■ '-«> >« 

lows: un ls more Particularly set forth as fol- 

there is notprwftf any rontecAn thlsra^ directed ( : first > because 
> )' °n the part of Mr R E Wood * ‘ ’ no P roof of any author- 

the Shipping Board; second,' if the defendJnt 8 !,?"*” 01 , bindin * on 
he has proved a contract with Mr R F r , p ?' oved anything, 
this suit; third the nlainVif) if i E ' V ood > "’ho 'S not a party to 
the law is, and thelaw' s Zth ^ ha „ r « eable ""h knowledge of „d,at 

building ships, was acting for the L^d^Stete/f 66 ! Cor P orati on. in 
gation of the President: and fourth Rfhi, > Amenca - b y dele- 
_ Q by an officer of the Government J m Was can celled 

73 a lawful cancellationTnder Xranh S H “W 

(b) of paragraph one of tPn t? ^ ^ ( e ) of sub-head 
Another ground of the motion m r r ± uiergency Shipping Act 

competent evidence ofanydamL 6 “ Verdict is that < b erf is no 

this corporation \s g CTea°ed f primari°fto h -ict CaSe f r° m the JUry is ‘hat 

d is organized under the general eornora*; 1 Gove . rn 'nent agency; 
Columbia, it is true, but it fs fu? her Lf the Strict of 

tory authority, in the Shipping Act ! ?i’' llzed un der a special statu- 
a corporation to which may be'deStedSTm 8 V 1 . e , or g aniza hon of 
the power to requisition material , f to "* hlch vva s delegated 

jng ships. Also, however, this eoroomtinn -?V h * p 'i lrpaa . e of build- 
because there is an express provision of 1 . - Ii ln ? lte 5* in its powers, 
the ships until it shall have failpd t , t . lat r . lt s laI ^ not operate 

will lease them, showing^1 e findin g » who 

purpose of doing what the Government ,yf-'? S tl ° rg8ni r d for * he 
Congress, build ships in order m K m authorized to do hy 
United States. P ’ ° rder to bui,d U P the commerce of the 

private capacdyof tli a t^orno ra i!}!!! *, p ” y eontract was made in the 
for the defendant.” “ e c ' ourt should direct a verdict 

coi^el^o^the^plainhff ; 118 C °"° qUy ° CCUrred be ‘"’een the Court and 

and take testimony?”" CaU *" Ieo P en tbis case and call any witnesses 

“The n 0be f S: *n 0 - sir; we do not.” 

tf and St ihe!,2S f ^"lotion of the plain- 
of appeal.” oetendant, and grant you the right 

a n^A^* d ^ dy0 " Ia ^ ed<a n^^ccptio!i. nga ° f the C ° Ur * tbe « then 
8 Th diC t ' n S^Hhe defendant 0 " °* ^ C ° Urt ’ the Jury returned 

evidence 0 gifeTfnX S^ftis Zf<£‘and ^ Substanee of ‘be 

nls cause and > upon request of the 
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plaintiff, the same is accordingly signed and sealed by the Court and 
made a part of the record of this cause this 6th day of August, 1920, 
nunc pro tunc, in duplicate. 

WILLIAM HITZ, [seal.] 
Associate Justice. 

Settled by Counsel: 

ERNEST W. ROBERTS, 

CLINTON ROBB, 

For Plaintiff. 

JAMES B. ARCHER, 

For Defendant. 

74 Mandate. 

Filed June 24, 1921. 

United States of America, ss: 

The President of the United States of America to the 
[seal.] Honorable the Justices of the Supreme Court of 
the District of Columbia, Greeting: 

Whereas, lately in the Supreme Court of the District of Columbia, 
before you, or some of you, in a cause between Maurice H. Eichberg,. 
Trading as National Timber Company, plaintiff, and United States 
Shipping Board Emergency Fleet Corporation, a body corporate, 
defendant, Law No. 60924.“ wherein the judgment of the said Su¬ 
preme Court entered in said cause on the 19th day of April A. D. 
1920, is in the following words, viz: 

The time within which to move for a new trial in this cause 
having expired, judgment on verdict is ordered. 

Wherefore it is considered that the plaintiff herein take nothing 
by this action, and that the defendant go hereof without day, be for 
nothing held, and recover of plaintiff the costs of its defense, to be 
taxed bv the Clerk, and have execution thereof. 

From the foregoing judgment the plaintiff by his Attorney in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of one hundred dollars ($100.00). 

as by the inspection of the transcript of the record of the said Su¬ 
preme Court, which was brought into the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provided, fully and at large appears. 

And whereas, in the present term of April, in the year of 

75 our Lord one thousand nine hundred and twenty-one, the 
said cause came on to be heard before the said Court of 

Appeals on the said transcript of record, and was argued by counsel: 

On consideration whereof, It is now here ordered and adjudged 
by this Court that the judgment of the said Supreme Court in this 
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cause be, and the same is hereby, reversed with costs, and that the 
said plaintiff, Maurice H. Eichberg, trading as National Timber 
Company recover against the defendant One hundred and Sixty-five 

dollars and forty cents for his costs herein expended and have 
execution therefor. 

And it is further ordered that this cause be, and the same is hereby 
remanded to the said Supreme Court for a new trial. 

June 6 , 1921. 

You, therefore, are hereby commanded that such execution and 
further proceedings be had in said cause in conformity with the 
°P im< ? n ^ ri( ^ judgment of this Court as according to right and iustice 

it's. 0 ' Uni,rf s,, '“ ” sl " te be ,he - ld 

- SS SS'JSti 

one thousand nine hundred and twenty-one. 

, . A , „ HENRY W. HODGES, 

Llerk of the Court of Appeals of the District of Columbia. 

i 

Costs of Plaintiff: 

C1 erk. $16.40 

Attorney . 5 00 

Printing Record. 144'00 

$165.40 

45.50 

$210.90 

76 Supreme Court of the District of Columbia. 

Friday, June 24, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 


• T , ' e 9 ourt of A PPeals having reversed the judgment of this Court 
in the above entitled cause, with costs as appears bv the Mandate of 
said Court of Appeals here presented bv Mr. E. W. Roberts it is 
ordered that judgment be entered against the defendant for costs 
adjudged in said Court of Appeals. 

Therefore it is considered that the plaintiff recover of defendant 
the sum of one hundred and sixty-five and 40/100 dollars ($165.40) 

together with $45.50 costs of record for his costs aforesaid, and have 
execution thereof. 

And further it is considered that the verdict and judgment 
entered herein be, and the same is hereby vacated and for nothing 
held, and a new trial of the cause is ordered. 

10—3813a 
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Motion to Overrule and Strike Out Exceptions to Auditor’s Report. 

Filed October 4, 1921. 


Comes now the plaintiff in the above entitled cause, by^and 
through his attorneys, and moves t ns ono j Auditor 

sufficient exceptions to said Auditor s Report for e ft 11 
amount found bv the Auditor to be due plaintiff as of Septembei , 
1919 together with interest thereon from said September 1 , 1919 , 

and Auditors and Court costs. KRNEgT w ROBERTS, 

CLINTON ROBB . 

Attorneys for Plaintijj. 


To Peyton Gordon, Esq., 

United States Attorney, and 

Char Assistant r United States Attorney: 

Please ta f ke 0 J * 

««t C 3o»V Ot L C.»«, .« W.00 .'eta* A. M, 

or as soon thereafter as counsel may’ b * h ® ard - 

Copy rec’d this 4th day of ctobe , pEYT0N GORDON, 

U. S. A tty., D. C„ 

By C. W. A. 

Motion to Vacate and Strike Out Auditor’s Report, &c. 

Filed October 26, 1921. 


Supreme Court of f, ’ g eme Court of the District of 
Report of the Auditor of tl £ P rieken out , and that the issues 
Columbia, filed July 1 , - • > on titled cause be calendared for 

tW — ffi‘lhe said Auditor’s Report, 

for the following reasons: 



75 


M. H. EICHBERG, ETC., VS. U. S. SHIPPING HOARD. 

(a) That by the Report of the Auditor it appears he assumed to 
act in this case pursuant to a reference under Section 254 of the 
Code of Law for the District of Columbia, which limited the scope 
oi his authority to matters of account and dealings between the 
parties; that prior to consideration of the present case by the Court 
of Appeals, it had not been the practice to refer such cases to the 
Auditor, that said Auditor in considering the entire issues in this 
case, exceeded the limitations of the Code, and while by the decision 
of the Court of Appeals in this case, it was determined this Court 
had inherent power, independent of the District of Columbia Code, 
to refer the case to the Auditor in order that the actual issues of fact 
might be defined and determined, yet, inasmuch as the Auditor as¬ 
sumed to act.not, under such reference, but under the District of 
Columbia Code, which limited the scope of his authority, his con¬ 
sideration and determination of the entire issues in the case w r as 
erroneous and prejudicial to the rights and interests of the defendant; 

( b ) That the said cause of action and said Auditor’s Report do 
not show any matter of account between the plaintiff and the de¬ 
fendant, but the claim made was for unliquidated damages on the 
ground of an alleged breach of contract, which was not a matter for 
an Auditor and which said matter would properly be tried and de¬ 
termined by this Court and before a jury; 

(c) That the said order of reference in this case did not authorize 
the said Auditor to hear testimony upon any matter involving un¬ 
liquidated damages for breach of contract, and did not authorize the 
said Auditor to finally determine what said damages should be, and 
did not authorize the said Auditor to make the determinations and 
recommendations in the said Report; 

( d ) That the evidence given before the Auditor fails to show 
any valid, binding contract between the plaintiff and the defendant 
and the said Auditor should have found in favor of the defendant 
for want of proof of such binding contract: 

^ ( e ). That if the said Auditor’s Report is confirmed and is 

permitted to be considered as prima-facie evidence of the truth 
of his findings, the right of trial bv jurv granted by the 
Seventh Amendment to the Constitution is limited and such action 
is in contravention of the Statute in this jurisdiction which ex¬ 
clusively controls references to an Auditor and which does not pro- 
a ide that said Auditor s Reports shall constitute prima-facie evidence: 

(/) That Section 254 of the Code of Law for the District of Colum- 
bit excludes reference to an Auditor in actions in law other than those 
involving accounting, and this is not a case involving accounting 
within the meaning of said Section. 

2. In the event the Court shall overrule the foregoing motion, the 
United States Attorney for the District of Columbia, representing 
the defendant, moves the Court to grant leave to the defendant to 
amend the exceptions to said Auditor’s Report heretofore filed, and 
to file additional exceptions to said Auditor’s Report, in accordance 
with the additional and amended exceptions hereto annexed. 

3. In the event the Court shall overrule the motion to strike out 
the aforesaid Auditor’s Report, the United States Attorney for the 
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District of Columbia, representing the defendant, requests the Court 
to make the findings of law hereto annexed, based on said Auditor s 

Report. . , , , 

4 . In the event the Court shall find the exceptions hied by de¬ 
fendant are required to be limited to evidence before the Auditor, 
the United States Attorney for the District of Columbia, representing 
the defendant, moves theCourt to recommit the case to the Auditor 
for the taking of additional testimony, in accordance with the mo¬ 
tion to that effect hereto annexed. 

PEYTON GORDON, 

United States Attorney for the District of 

Columbia, Representing the Defendant. 


80 Ernest W. Roberts, Esquire, 

Clinton Robb, Esquire, 

Attornevs for the Plaintiff: 

Please take notice that I will present the above entitled motion to 
the attention of the Court on the 28th day of October, at 10 o’clock 
in the forenoon, or as soon thereafter as counsel may be heard. 

PEYTON GORDON, 

United States Attorney for the District of 

Columbia, Representing the Defendant. 


Additional and Amended Exceptions to the Auditor’s Report. 

******* 

The defendant, United States Shipping Board Emergency Fleet 
Corporation, by Peyton Gordon, Esquire, Attorney of the United 
States, in and for the District of Columbia, who defends in this be¬ 
half leave of Court having been first obtained, files the following 
amended and additional exceptions to the Auditors Report filed 

herein: 

1. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 

“It is found (a) that by negotiations extending from August 2 
to 20, 1917, as such corporation, the United States Shipping Board 
Emergency* Fleet Corporation made a contract with the plaintiff, 
Maurice H. Eichberg, trading as National Timber Company, under 
which the plaintiff was to furnish the defendant with twenty sched¬ 
ules according to the terms of Exhibit No. 1, of the items of timber 
described in Exhibit 1 A, said timber to be “Water Oak or White 
Oak” at the prices Mherein stated, two of said schedules to be de¬ 
livered each month, with payments to be made at the time of inspec¬ 
tion. (See also Exhibits Nos. 2 and 2A.)” 

Defendant declares that such finding is not true in fact, for that 
defendant did not make a contract with the plaintiff in substance 
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and effect as stated in said Report of the Auditor, but on the 

81 contrary the alleged contract was wholly conditional, that 
is to say, on August 2, 1917, plaintiff made an offer to fur¬ 
nish schedules of timber in accordance with certain specifications, 
said timber to consist of “water oak” or “white oak”; that on said 
August 2, 1917, plaintiff and a representative of defendant had a 
conversation with respect to the use of water oak for the purpose of 
building wooden ships, which was the purpose and was known by 
plaintiff to be the purpose for which defendant desired and would 
desire the timber offered by plaintiff; that by said conversation plain¬ 
tiff stated and represented to the defendant and its officers that water 
oak was a safe and practical substitute for white oak, that water oak 
was generally used by shipbuilders for constructing wooden ships, 
and that the American Bureau of Shipping was favorable to the 
use of water oak in substitution of white oak for the construction of 
wooden ships and would approve such substitution; that on August 
3, 1917, defendant authorized plaintiff to make arrangements as per 
the said conversation of August 2, 1917, to get out twenty schedules 
of timber as per list furnished and in so authorizing plaintiff, de¬ 
fendant relied upon the aforesaid statements and representations of 
plaintiff; that it was understood that the timber should consist 
of white oak or water oak provided water oak was a proper substi¬ 
tute for white oak and would be approved by the American Bureau of 
Shipping; but on the contrary water oak was not suitable for the 
construction of wooden ships and the American Bureau of Shipping, 
thereafter, on, to-wit, the 22nd day of August, 1917, rejected the 

use of water oak for the construction of wooden ships and 

82 plaintiff could not supply white oak as required by the au¬ 
thorization; therefore, because the said authorization of de¬ 
fendant to plaintiff to get out schedules of water oak timber was 
conditioned upon the approval of the American Bureau of Shipping 
and such approval had been refused, and further because plaintiff 
could not furnish w r hite oak according to the said authorization, de¬ 
fendant cancelled said authorization to plaintiff. 

That defendant expects to prove the foregoing by documents, di¬ 
rect evidence and admissions of the plaintiff. 

2. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 

“That the cost to the plaintiff for furnishing three of the schedules 
was $40 per thousand feet, as each schedule contained 183,051 feet 
(See Exhibits No. 6 and 6A) the cost per schedule was $7,322.04 
and for three schedules said cost to the plaintiff amounted to $21,- 
966.12: the profit to the plaintiff on said three schedules amounted to 
$10,600.89, that is, the price plaintiff was to receive per schedule, 
namely, $10,855.67, multiplied by three equals $32,567.01 from 
which is subtracted the cost of said three schedules, namely, $21,- 
966.12, leaving $10,600.89 which is the profit the plaintiff would 
have made on said three schedules.” 
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Defendant declares that the evidence before the Auditor is not suf¬ 
ficient to establish that the cost to plaintiff for furnishing three of 
the schedules was $40 per 1.000 feet; that the only evidence to this 
effect was with respect to an alleged contract between the plaintiff 
and one 8. O. Rogers, which contract, according to the evidence was 
not proved to be binding or definite, or to involve any responsibility 
or liability or loss on the part of the plaintiff on account thereof; nor 
was there any evidence that said Rogers could or would perform his 
said contract! And the profit to the plaintiff on said three schedules 
was not proved by the evidence to amount to $10,600.89, but 

83 in fact would have been considerably less than said amount, 
and defendant avers the truth of said finding of the Auditor’s 

Report should be found by a jury. 

3. The defendant excepts to the finding of the said Auditor 

wherein he finds as follows: 

“That the cost to the plaintiff, as established by the evidence, for 
furnishing the remaining schedules, seventeen in number, would 
have been at the rate of $24.86 per thousand teet. that is to say: 

$15 per 1.000 feet for logs at the river bank under contracts made 
by the plaintiff; or $8.25 for logs taken from the plaintiff’s land or 
from lands under his control; 

$6.66 per 1,000 feet for hewing; or $6.37 per 1,000 feet for sawed 
timber; 

$2.50 per 1,000 feet for taking the logs down the river, $.20 per 
1,000 feet for hauling the logs from the river, $.50 per 1,000 feet for 
loading on cars. 

$24.86 total cost to plaintiff per 1,000 teet; or $4,o50.65 for 
183.051 feet, said cost for seventeen schedules amounting to $77,- 
361.05; the profit to the plaintiff on said seventeen schedules would 
have amounted to $107,185.34. that is, the price the plaintiff was to 
receive per schedule, namely, $10,855.67, multiplied by seventeen, 
equals $184,546.39, from which is subtracted the amount that the 
evidence shows it would have cost the plaintiff to produce said seven¬ 
teen schedules, namely $77,361.05, leaving $107,18o.34 which is the 
profit the plaintiff would have made on said seventeen schedules.” 

Defendant declares that the aforesaid findings are not true in fact 
for that the cost to the plaintiff for furnishing the said seventeen 
schedules of timber would have been at a rate greatly in excess of 
$24.86 per thousand feet, and the profit to the plaintiff on said 
seventeen schedules would have amounted to considerably less than 
$107,185.34 as found by the Auditor, by reason of the following 
which defendant offers to prove; 

(a) The said cost to plaintiff for furnishing said schedules as de¬ 
termined by the Auditor, was based upon the assumption that the 
streams of water to he used by plaintiff would afford ready 

84 facility for the floating of logs to the saw mills of plaintiff, 
whereas, in truth and in fact, the said streams, particularly the 

Escambia River, during the periods covered by the terms of the 
alleged contract, were unnavigable by reason of being so low 7 in water 
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fl° w as to provide at intervals less water than eighteen inches above 

he sand bars therein, which depth of water would not have been 

f°. r *e floating of logs to plaintiff’s saw mills so as to have 

hfve produced the schedules of timber according 
to the terms of the alleged contract. ® 

The sa , id P rofits plaintiff as found by the Report of the 

l Ver f * baS l d up ° n the assurn Ption that the plaintiff had access 
o a stock of timber adequate to produce the requisite timber to fill 
he alleged contract, whereas, in truth and in fact, the plaintiff’s 
stock of timber and timber to which he had access were wholly in¬ 
adequate for said purpose; that plaintiff was dependent upon two 
-mall saw nulls, near Bluff Springs and McDavid, Florida, and not 
to exceed six hewers of timber, which said saw mills and hewers of 
timber were inadequate as aforesaid; that defendant expects to estab- 
lish that the losses of the plaintiff did not exceed the sum of $6 000 

r in T r he !. ald profi , ts t0 Plamtiff as found by the Auditor’ were 
lurther based upon the assumption that the productions of plaintiff 

" e p r ® ca P able > 11 P°" inspection, of standing the usual tests applied in 
the trade concerned, which tests were required bv the alleged contract 
between plaintiff and defendant; whereas, defendant avers, that in 
truth and in fact, the productions of plaintiff were largelv defective 
and incapable of standing the usual tests as aforesaid, which the de- 
fendant. expects to prove by evidence, in part, to the effect that more 
than thirty days after the alleged contract sued upon, the plaintiff’s 

l°^A ° f U P p ,-'i' P V vlt ’ 011 , the Tombigbee River and Gilbertown 
and Flomaton, Florida, were inspected and such inspection resulted 
in the rejection as failing the usual test applied in the trade in the 
proportion of twelve logs to eighteen logs, the same being the onh* 
test submitted to by plaintiff. 

Th . e defendant charges and expects to prove that the plain¬ 
tiff has admitted and stated at various times that his loss of nrofits 
amounted to $ 1,000 also $ 6 , 000 , $ 8,000 and $20,000 P 

4. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 

«ii 7 , ag - gre2 ?, ,e profit *° wh , ieh the Plaintiff was entitled is 

$117,/86.2,1, being the aggregate of the profits shown in sub-nara- 

graphs (e) and (/), namely, $10,600.89 plus $107,185.34.” 

85 Defendant declares that such finding is not true in fact for 
the reasons hereinbefore set forth under exceptions 9 an <i q 

herein. 

5. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 

"That under the terms of the contract, in each of the months 
of August, September, October. November, December 1917 Jan 
uary, February March, April, and May, 1918, the plaintiff ’would 
have been entitled to receive the sum of $21,711.34, being navment 
for two schedules of $10,855.67 each, and the plaintiffVcost in 
complying with the contract in August, 1917, for the two schedules 
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to be furnished during said month, was, according to the plain¬ 
tiff’s contract with S. O. Rogers, $14,644.08;. plaintiffs profit for 
August 1917, would have been $7,067.26, but as the plaintiff had 
timber on hand of the value - $1,440.10 at the tune of the can¬ 
cellation of the contract, said $1,440.10 is deducted from $i,0b<.26, 
leaving the plaintiff’s damages growing out of the two schedules 
for August 1917, in the sum of $o,62i.l6; in September, 1917, 
plaintiff's cost would have been $11,872.69 ($7,322.04 for one 
schedule according to the plaintiff’s contract with S. O. Rogers, plus 
$4,550.65, what it would have cost the plaintiff to have furnished 
the other schedule required during that month); plaintiff s profit tor 
September 1917. would have been $9,838.65 ; in each of the months 
of October, November, December, 1917, January, February, March, 
April and Mav. 1918, plaintiff’s cost in complying with the con¬ 
tract would have been $9,010.30, being the cost of two schedules at 
$4,550.65 each; plaintiff’s profits in each of said months from Octo¬ 
ber, 1917. to May, 1918. inclusive, would have been $12,610.04. 

Defendant declares the aforesaid findings are untrue in tact, for 
that the plaintiff would not have been entitled to receive the sum of 
$21 711 34, being pavment for two schedules, in each ol the months 
of August, September, October, November, December, 1917, Jan- 
uarv February, March, April and May, 1918, because plaintiff 
could not have produced the requisite timber for the months stated 
to have complied with the alleged contract for furnishing two sched¬ 
ules each month; and further, because the quality of the products 
of plaintiff would not have been accepted in that the prod- 
86 ucts of plaintiff, to a large extent would not have stood the 
test required for acceptance; plaintiff’s alleged contract with 
S O. Rogers was not binding or definite and did not involve re- 
sponsibilitv or liability or loss on the part of plaintiff on account 
thereof, and further, for the reason that the said Rogers was in¬ 
capable of supplying timbers and performing his contract with the 
defendant. And plaintiff’s profit for August, 191 < would not have 
been $7 067.26. and plaintiff’s profit for September, 191 i, would 
not have been $9,838 65; but, if plaintiff would have had any profits 
at all thev wuld have been considerably less than the said amounts 
found by the Auditor; in each of the months of October November 
and December, 1917, January, February March, April and May, 
1918. plaintiffs cost in complying with the alleged contract, would 
not have been $9,010.30, but would have been much larger; and 
plaintiff’s profits in each of said months f r °m October, 1917, to 
Mav. 1918 inclusive, would not have been $12,610.04, but, if any, 
the profits would have been considerably less; that said cost to plain¬ 
tiff in all of the months stated would have been larger because of 
his lack of facilities and lack of suitable products as hereinbefore 
more fullv set forth; and it is and was wholly problematical whether 
either the plaintiff or Rogers, his contractor, could have supplied 
any timber at any cost for the reasons heretofore in these exceptions 

set forth. 
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G. The defendant excepts to the finding of the said Auditor 
wherein he finds as follows: 

“That the plaintiff is entitled to interest as follows: 


Interest 


87 Oil— 


From— 


computed to 
September 1,1919 

$5,627 

. 16 

Sept. 

1 , 

1917. 

. $675.26 

9,838 

. 65 

Oct. 

i, 

1917. 

. 1,131 44 

12,610. 

.04 

Nov. 

1 , 

1917. 

. 1,387 10 

12,610, 

.04 

Dec. 

i, 

1917. 

. 1,324.05 

12,610. 

04 

Jan 

i, 

1918.:. 

. 1,261 00 

12,610. 

.04 

Feb. 

1 , 

1918. 

. 1,197 95 

12,610. 

04 

Mar 

h 

1918. 

. 1,134 90 

12,610. 

04 

Apr. 

i, 

1918. 

. 1,071.85 

12,610. 

04 

May 

i, 

1918. 

. 1,008 80 

12,610. 

04 

June 

i, 

1918. 

. 945.75 

$116,346. 

13 


Total interest . 

. $11,138.10 


Defendant declares that such finding is not true in fact because the 
amounts on which said interests is reckoned are greatly in excess of 
the amount, if any, due by defendant to plaintiff. 

PEYTON GORDON, 

United States Attorney for the District of 

Columbia, Representing the Defendant. 

I, Peyton Gordon, Attorney of the United States in and for the 
District of Columbia, and attorney of the United States Shipping 
Board Emergency Fleet Corporation herein, do hereby certify that 
in my opinion the matters and statements of law made, as stated in 
the foregoing and annexed exceptions to the Report of the Auditor 
herein, are well founded in law. 

PEYTON GORDON, 

Attorney of the United States in and 
for the District of Columbia, Attor¬ 
ney for Defendant. 

District of Columbia, ss: 

I, Elmer Schlesinger, do solemnly swear that I am one of 
88 the Vice Presidents of the United States Shipping Board 
Emergency Fleet Corporation, defendant herein, and am au¬ 
thorized for and on its behalf to make this affidavit; that the fore¬ 
going and annexed additional and amended exceptions are not 
filed for delay; that the statements and allegations of fact in the 
said additional and amended exceptions are true to the best of my 
knowledge and belief, and defendant expects to prove the same at 
the trial of issues thereon by competent direct, circumstantial and 
documentary evidence. 


11—3813a 


ELMER SCHLESINGER. 
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Subscribed and sworn to before me this 26th day of October 


A. D., 1921. 
[seal.] 


ARTHUR H. DEIBERT, 

Notary Public, D. C. 


* * * 


* * 


* * 


Now comes Peyton Gordon, Esq., United States Attorney for the 
District of Columbia, representing the defendant herein, and re¬ 
quests the Court to find as a matter of law— 

(a) That the letter of August 2, 1917, from plaintiff to defend¬ 
ant and the telegram and letter from defendant to plaintiff dated 
August 3, 1917. do not constitute a written contract between the 

parties. t Al .. 

(b) That no written or oral contract between the parties was 

proved so as to maintain the allegations of the declaration. 

89 (c) That if the letters and telegram did not constitute a 

contract, no oral contract was proved or could be the founda¬ 
tion of legal action herein because of the Statute of Frauds requiring 
that all such contracts for the sale of goods, wares and merchandise 
shall be in writing, according to the laws of the States of Alabama 
and Florida and according to the laws of the District of Columbia 
( d ) That the United States Shipping Board Emergency Fleet 
Corporation acted with respect to the alleged contract as an instru¬ 
mentality of the U nited States Government, and that the claim, if 
it existed at all. should be brought against the United States of 


America 

(e) That the United States Shipping Board Emergency Fleet 
Corporation acted with respect to the alleged contract as the agent 
of the United States only, and the said United States was disclosed 
to the plaintiff as the principal of the United States Shipping Board 
Emergency Fleet Corporation in the transaction sued upon, where¬ 
fore the defendant contracted, if at all, as the agent for a disclosed 
principal, and any action on the alleged contract must be against 

the United States. . . TT , a . . 

(/) That the present suit in effect is against the United States ot 

America, and cannot be brought or maintained in this Court. 

(g) That the proofs as submitted before the Auditor do not 

justify the amount of damages claimed. 

(h) That the Auditor had no authority under the order of ref¬ 
erence to consider and report upon the claims for unliquidated dam¬ 
ages ; and that no report should be made bv the Auditor in favor of 

the plaintiff under or by virtue of the claim of the plaintiff 

90 for unliquidated damages. 

(i) That the pleadings herein do not present any matter 

which was the subject of reference or which could be legally re¬ 
ferred to the Auditor, but defendant has the right of trial by jury 
upon all the issues and no such right of trial by jury has been 

waived. _ 

(j) That the proofs submitted before the Auditor do not permit 
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the Court in its discretion to order a judgment in favor of the plain¬ 
tiff against the defendant for any amount. 

W That the proofs submitted before the Auditor do not permit 
the Court in its discretion to order a judgment in favor of the plain¬ 
tiff against the defendant for any amount claimed before and re¬ 
ported by the Auditor. 

j i • i i j* . power and authority to order the 

case to trial before a jury, notwithstanding the Auditor’s report and 
that justice and right require the Court to make such an order. 

(ra) No judgment can be entered upon the report of the Auditor 
except for such items of expense as may appear to have been actuallv 
incurred. J 

(n) That the schedules of alleged damages set forth in the Re¬ 
port of the Auditor are wholly computed of speculative, prospective 
and uncertain profits not flowing from any labor or investment of 
capital, as in said Report and schedule appears, but from mere 
estimates of the difference between the alleged cost and sale price, 
without evidence or assumption of the ownership or availability of 
material; and that, therefore, said alleged damages cannot be the 
basis of judgment for the plaintiff. 

^ That the said schedules of alleged expectant profits 

and damages take no account of materials on hand or avail¬ 
able, or the value thereof at the time of the alleged breach of con¬ 
tract, and without inclusion of reductions of alleged damages or 
proof of any efforts to reduce the same; and that, therefore, said 
alleged expectant profits cannot be the basis of judgment for the 
plaintiff. 

PEYTON GORDON, 

United States Attorney for the 

District of Coumbia. 

Ernest W. Roberts, Esq., 

Clinton Robb, Esq., 

Attorneys for Plaintiff: 

Please take notice that I shall call the above entitled motion to 
the attention of the Court on Friday, October 28th at 10:00 o’clock 
in the forenoon, or as soon thereafter as counsel may be heard 

PEYTON GORDON, 

United States Attorney for the 

District of Columbia. 

Motion to Recommit Case to Auditor. 


Now comes Peyton Gordon, Esquire, United States Attorney for 
the District of Columbia, representing the United States Shipping 
Board Emergency Fleet Corporation, and moves the Court to re¬ 
commit the above entitled case to (he Auditor for the District of 
Columbia for the taking of additional evidence on behalf of the de- 
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fendant; and that said reference be made general and also 
92 special for the purpose of permitting the defendant to gne 

1 As to the conversations had by and between Maurice H. Eicli- 
berg, plaintiff, and R. E. Mood, of the United States Shipping Board 
Emergency Fleet Corporation, which were referred to in t lie alleged 
telegram dated August 3, 1917; and other conversations between 

olaintiff and representatives of defendant. , 

2 On the question of expected profits and damages alleged to 
have been suffered by the plaintiff in consequence of the alleged 

breach of the contrwt^ ^ whether or not the defendant was depend¬ 
ent for the receipt of logs upon floating them through unnavrgable 
streams and that the streams were in such condition that the log^ 
could not be floated to the plaintiff or to his nulls in such manner 
asto make them available for said plaintiff under the alleged con- 

That the plaintiffs stock was wholly inadequate to produce the 
requisite timber, and that he was dependent upon two small sa 
nnlh in McDavid, Florida, and had only six wood cutters in the 
woods, and that the plaintiff’s claim that he was ready and willing 
tn nerform snid contract was untrue in tact. . . , 

5. That the timber which the plaintiff alleges he had and whrch 
he claims he would have produced for the purpose of fulfilling the 
terms of said contract was defective and incapable of standing the 

U3 ^ 1 That the plaintiff 1 had no binding or definite sub-contracts and 
further that the alleged sub-contractors would not have furnished 
timber in order to permit plaintiff to perform said alleged contract 

with defendant. i «i 

qq 7 That the alleged acceptance of the said plaintiff & al- 

leged proposal, dated August 2 and 3 1917, was procured 
from the defendant bv misstatement of fact; that the said plainti , 
prior to sending of said acceptance, stated to the defendant s agents, 
fo-wif one R. E. Wood, one Ferris and one Haynen, that watei oak 
was a proper substitute for white oak in the making of ships and 
h t the approval of the American Bureau of Shipping would be 
given to such substitution, whereas in truth and fact, the said water 
£,k could not be substituted for white oak m the construct on o 
ships, and the American Bureau of Shipping did not and would not 
rive its approval to such substitution: and the orders of August 2 
and 3 1917. were given wholly in reliance of said statements and 
representations which were false in point of fact ; that there was a 
mistake of fact on this point, which is material to the alleged con¬ 
tact. and because of such mistake of fact, said alleged contract is 

n °The D ooint to be argued in support of the foregoing motion is that 
at 2 time the Jridence was taken before the Auditor it was assumed 
l'v the Auditor, as shown by his Report, and was likewise assumed 
bv counsel for defendant, that the reference of this case to tlie Au¬ 
ditor was made pursuant to Section 2o4 of the Code of Law foi i 
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District of Columbia, which limited the issues to matters of account 
between the parties and defendant, accordingly, did not produce its 
evidence as to the matters hereinbefore mentioned; that by the de¬ 
cision of the Court of Appeals it was determined the reference to the 
o < Auditor '' as ma( ^ e pursuant to the inherent power of the 

J1 Court, independent of the District of Columbia Code to refer 

, ***** ^ ie Auditor in order that the actual issues of fact 

might be defined and determined; and defendant, therefore, has not 
nad opportunity to produce such evidence in accordance with the 
procedure established by the decision of the Court of Appeals. 

PEYTON GORDON, 

United States Attorney for the Dis¬ 
trict of Columbia, Representing the 
Defendant. 

Ernest W. Roberts, Esquire, 

Clinton Robb, Esquire, 

Attorneys for the Plaintiff: 

Please take notice that I will present the above entitled motion 
to the attention of the Court on the 28th day of October, at 10 o’clock 
in the forenoon, or as soon thereafter as counsel may be heard. 

PEYTON GORDON, 

United States Attorney for the Dis¬ 
trict of Columbia, Representing the 
Defendant. 


Order Disposing of Preceding Motions of Plaintiff and Defendant. 

Filed February 1, 1922. 


Lpon consideration of plaintiff’s motion to overrule and strike out 
defendant’s exceptions to the Auditor’s Report and for judgment on 
said Report, and of defendant’s motions (1) to vacate and strike out 
the Auditor s Report, (2) for leave to defendant to amend the ex¬ 
ceptions to said Auditor’s Report and to file additional exceptions to 
said Report in accordance with the additional and amended 
’exceptions thereto annexed, (3) for findings of law annexed 
to said motion based on said Auditor’s Report, and (4) to 
recommit the case to the Auditor for the taking of additional testi¬ 
mony, it is, by the Court, this 1st day of February. 1922, 

Ordered, that plaintiff’s said motion to overrule and strike out de¬ 
fendant's exceptions to the Auditor’s Report and for judgment on 
said Report, be, and the same hereby is, overruled; that defendant’s 
said motions (1) to vacate and strike out the Auditor’s Report, (3) 
for findings of law annexed to said motion based on said Auditor’s 
Report, and (4) to recommit the case to the Auditor for the taking 
of additional testimony, be, and each of said motions hereby is, over- 
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ruled- and that defendant’s said motion (2) for leave to defendant 
™ amend the exceptions to said Auditor’s Report and to file addi¬ 
tional exceptions to said Report in accordance with the additions 
and amended exceptions thereto annexed, be, and the same heieby 
“ era nted and safd amended and additional exceptions thereto an¬ 
nexed are hereby considered and treated as hied pursuant tiei eto, 
and the ca«e is hereby ordered calendared for trial by jury upon the 
issues made 6 by defendant’s said additional and amended exceptions 

to the Report of the Auditor. ^' E jj DELL P . STAFFORD, 

Justice. 

Satisfactory as to form : 

ERNEST W. ROBERTS, 

CLINTON ROBB, 

Attorneys for Plaintiff. 

PEYTON GORDON, 

United States Attorney, 

Attorney for Defendant. 

Oft And to the action of the Court in overruling plaintiff’s 

said motion to overrule and strike out defendant s exceptions 
tr. tbe Auditor’s Report and for judgment on that report, and 
to the Au ™’ niot ; on Jy’o 2 to file additional and amended 

.h. »>** 

eX ^ I °modo d ns t < n e to aC va 0 cate° f and e JriS muX'Auchto.^Reporp 
HD for findings of law, and (4) to recommit the case to the Auditor, 
the defendant hereby notes an exception. 

4nd the plaintiff hereby gives notice of his intention to apply 
to the Court of Appeals for the ^ncerf 

Justice. 

Plaintiff’s Motion to Vacate Order oj February 1, 1022, Ac. 

Filed February 21, 1922. 


Comes now the plaintiff in the above entitled cause, by and through 
his attornevs and moves this Honorable Court to vacate and set aside 
Ss oMer o^ February 1st, 1022, whereby it was ordered: 

“tW nl a intiff's said motion to overrule and strike out defendant s 
exceptions to tbe Auditor’s Report and for judgment on said Report 
be and the same hereby is, overruled : that defendant s said motions 
to vacate and strike out the Auditor’s Report, (3) for findings 
of 1 a!v annexed to said motion based on said Auditor s Report, and 
t l to recommit the ease to tbe Auditor for tbe taking ot additional 
testimony be. and each of said motions hereby is, overruled: and that 
defendant’s said motion (2) for leave to defendant to amend the 
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^ exceptions to said Auditor’s Report and to file additional ex- 

97 ceptions to said Report in accordance with the additional and 
amended exceptions thereto annexed, he, and the same hereby 

is, granted, and said amended and additional exceptions thereto an¬ 
nexed are hereby considered and treated as filed pursuant hereto, and 
the case is hereby ordered calendard for trial by jury upon the issues 
made by defendant’s said additional and amended exceptions to the 
Report of the Auditor.’’ 

and for leave to plaintiff to file an amended motion for judgment on 
said Auditor’s Report, as follows: 

Comes now the plaintiff in the above entitled cause, by and 
through his attorneys, and moves this Honorable Court to enter 
judgment for plaintiff herein upon the Report of the Auditor filed 
in this case, for the full amount found by the Auditor to he due 
plaintiff as of September 1, 1919, together with interest thereon 
from said September 1, 1919, and Auditor’s and Court costs, for that 
(1) the reference of said cause to the Auditor was not under the 
Code but was under the common law; (2) that said Common Law 
reference was by consent of the parties thereto; (3) that said Audi¬ 
tor’s Report was accepted by this Honorable Court, and (4) for 
that exceptions to the Report of the Auditor numbered 3: (a), (6), 
(c), ( d ), (e), (/) and ( y), and each and every subdivision thereof is 
general, immaterial, irrelevant, not founded upon the pleadings in 
said cause or upon any evidence before the Auditor. 

ERNEST W. ROBERTS, 
CLINTON ROBB, 

Attorneys for Plaintiff. 

To Peyton Gordon, Esq., 

United States Attorney: 

Please take notice that the foregoing motion will be called to the 
attention of the Court for hearing thereon on Friday, February 24, 
1922, or the next motion day of the Court, at 10:00 o’clock 

98 A. M., or as soon thereafter as counsel may be heard. 

Copy received this 21st day of February. 1922. 

PEYTON GORDON. 

Order. 

Filed February 24, 1922. 

****** * 

Upon consideration of plaintiff's motion to vacate the order of 
February 1, 1922, and for leave to file an amended motion for judg¬ 
ment, said order being 

“that plaintiff’s said motion to overrule and strike out defendant’s 
exceptions to the Auditor’s Report and for judgment on said report, 
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be, and the same hereby is overruled: that defendant’s said motions 
(1) to vacate and strike out the Auditor’s Report, (3) for findings 
of law annexed to said motion based on said Auditor’s Report, and 
(4) to recommit the case to the Auditor for the taking of additional 
testimony, be, and each of said motions hereby is, overruled: and 
that defendant s said motion (2) for leave to defendant to amend the 
exceptions to said Auditor’s Report and to file additional exceptions 
to said Report in accordance with the additional and amended ex¬ 
ceptions thereto annexed, be, and the same is, granted, and said 
amended and additional exceptions thereto annexed are hereby con¬ 
sidered and treated as filed pursuant hereto, and the case is hereby 
ordered calendared for trial by jury upon the issues made by defend¬ 
ant’s said additional and amended exceptions to the Report of the 

Auditor.” 

It is, by the Court, this 24th day of February, 1922, 

Ordered, that said order of February 1st, 1922, be and the same is 
hereby vacated and set aside, with leave to plaintiff to file within 
three days an amended motion for judgment on said Auditor's 

99 Report. 

WENDELL P. STAFFORD, 

Justice. 

Defendant notes an exception to above order. 

ARTHUR H. DEIBERT, 

Of Counsel. 


Plaintiff’s Amended Motion for Judgment. 
Filed February 24, 1922. 


******* 

Comes now the plaintiff in the above entitled cause, by and through 
his attorneys, and moves this Honorable Court to enter judgment tor 
plaintiff herein upon the Report of the Auditor filed in this case, 
for the full amount found by the Auditor to be due plaintiff as of 
September 1. 1919, together' with interest thereon from said Sep¬ 
tember 1, 1919, and Auditor’s and Court costs, for that (1) the refer¬ 
ence of said cause to the Auditor was not under the Code but was 
under the Common Law; (2) that said Common Law reference was 
by consent of the parties thereto; (3) that said Auditor’s Report was 
accepted by this Honorable Court, and (4) for that exceptions to the 
Report of the Auditor numbered 3: (a), (b), (c), ( d ), (e), (/) 
and ( g ), and each and every subdivision thereof is general, im¬ 
material. irrelevant, not founded upon the pleadings in said cause 
or upon any evidence before the Auditor. 

ERNEST W. ROBERTS, 
CLINTON ROBB, 

Attorneys for Plaintiff. 
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100 


Fiat of Justice Stafford. 


Leave to file granted. 


WENDELL P. STAFFORD, 

Justice. 


Order. 


Filed March 4, 1922. 


Upon consideration of plaintiff’s amended motion, filed bv leave 

Anditoi ° n ffTl 2 i’ 19 , 22, for J ud g me nt upon the Report of the 
v i / u defendant s motions (1) to vacate and strike out 
the Auditors Report (2) for leave to defendant to amend the ex¬ 
ceptions to said Auditor’s Report and to file the additional and 
amended exceptions thereto annexed, (3) for findings of law an¬ 
nexed to said motion based on said Auditor’s Report, and (4) to 
recommit the case to the Auditor for the taking of additional testi¬ 
mony, it is, by the court this 4th day of March, 1922, 

rQered, that plaintiffs said motion for judgment on said Report 
be and the same hereby is, overruled; that defendant’s said motions 
(1) to \aeate and strike out the Auditor's Report, (3) for findings 
of law annexed to said motion based on said Auditor’s Report and 
(4) to recommit the case to the Auditor for the taking of additional 
testimony, be, and each of said motions hereby is, overruled; and that 
defendant s said motion (2) for leave to defendant to amend the 
exceptions to said Auditor’s Report and to file additional exceptions 
to said Report in accordance with the additional and amended 
1 exceptions thereto annexed, be, and the same herebv is 
granted, and said amended and additional exceptions thereto 
annexed are hereby considered and treated as filed pursuant hereto 
and the case is hereby ordered calendared for trial bv iurv upon the 
issues made by defendant's said additional and amended'exceptions 
to the Report of the Auditor. 

WENDELL P. STAFFORD, 

. Justice. 

Satisfactory as to form: 

ERNEST W. ROBERTS, 

CLINTON ROBB, 

Attorneys for Plaintiff. 


And to the action of the Court in overruling plaintiff’s amended 
motion for judgment on the Report of the Auditor, and granting 
defendant s said motion No. 2 to file additional and amended ex¬ 
ceptions to the Auditor’s Report, the plaintiff herebv notes an 
exception, and to the action of the Court in vacating its order of 
February 1, 1922, herein, and granting leave to plaintiff to file an 
amended motion for judgment on the Auditor’s Report, and in 

12—3813a 
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overruling defendant’s several motions (1) to vacate and strike out 
the Auditor’s Report (3), for findings of law, and (4) to recommit 
the case to the Auditor, the defendant hereby notes an exception. 

And the plaintiff hereby gives notice of his intention to apply to 
the Court of Appeals for the allowance of a special appeal. 

And the defendant hereby gives notice of its intention to 
102 apply to the Court of Appeals for the allowance of a special 

appea1 ' WENDELL P. STAFFORD, 

Justice. 


Order Allowing Special Appeal. 
Filed April 8, 1922. 


On consideration of petition for the allowance of a special appeal 
from the order of the Supreme Court of the District of Columbia 
entered therein on March 4, 1922. It is ordered by the Court that 
said appeal be and the same is hereby granted. 

Per Mr. Chief Justice SMYTH, 

April 8, 1922. 


A true Copy. 

Test: 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 


Order Allowing Special Appeal. 
Filed April 8, 1922. 


On consideration of petition for the allowance of a special appeal 
from the order of the Supreme Court of the District of Columbia 
entered therein on March 4, 1922, It is ordered by the Court that 
said appeal be and the same is hereby granted. 

Per Mr. Chief Justice SMYTH, 

April 8, 1922. 

A true Copy. 

Test: 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 
of the District of Columbia. 
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Plaintiff’s Assignments of Error. 
Filed April 25, 1922. 


The Court erred in the following matters : 

1* ^. n overruling plaintiff’s original motion of October 4 1921 tn 

a ni strike out defendants exceptions to the Report of th^ 
Auditor and for judgment on that Report. 1 

1Q 91 1 f gI ? nting . de c? ndant s , ori ginal motion No. 2 of October 26 
Auditor ^ ** fi * amended exce Ptions to the Report of the 

3. In overruling plaintiff s amended motion for judgment. 

4. in granting defendant’s amended motion No. 2 for leave to 
hte amended exceptions to the Report of the Auditor 

of the Auditor* 18 t0 •> udgment for the P Iai ntiff on the Report 
alleged* 1 exceptions!^ ““ Ca ' endared fW tm ‘ by jury ° n defendant ’« 

ERNEST W. ROBERTS 
CLINTON ROBB, 

Attorneys for Plaintiff. 


Defendant’s Assignments of Error. 
Filed April 25, 1922. 


* * * * 


* * * 


The Court erred in the following matters: 
1. In overruling defendant’s motion to v 
Auditor’s Report. 


acate and strike out the 


1A , 2 * In l overruling defendant’s motion for findings of law 

1U4 annexed to said motion based on the Auditor’s Report. 

* ?: In overruling defendant’s motion to recommit the case 
to the Auditor for the taking of additional testimony. 


VERNON E. WEST, 
Asst.. United States Attorney for the 
District of Columbia, Attorney for 
Defendant . 


Joint Designation of Record on Special Appeal. 

Filed April 25, 1922. 

******* 

The Clerk of said Court will please prepare the Transcript of 
Record upon appeal in the above case, as follows: 
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1 Dec 21, 1917.— Declaration and bills of particulars, complete. 

2. Jan. 29,’ 1918.—Pleas. ... 

3 Feb. 9, 1918.—Motion to strike out plea No. 1 Min. bb/.>00. 

4 Feb. 9, 1918.—Memorandum of Joinder of Issue on 2nd. plea. 

Memo, of Note of Issue and notice of trial. 

5. Feb. 25, 1918.—Memo, of motion by plaintiff to refer cause to 

Auditor. 

6 June 19, 1918.—Memo, order striking 1st plea. 

7. June 20, 1918.—Order of Reference to Auditor. Original. 

8 ! July 2, 1918.—Motion for repleader. Min. 67-43. 

9 . Sept. 17, 1918.—Additional Pleas 

10 Oct. 8, 1918. Demurrer to Additional 1 leas. Min. 

105 11. Dec. 10. 1918—Memo, of order sustaining demurrer 

to additional pleas. ..... , 

12. Jan. 2, 1919.— Amendment to Additional Pleas. 

13 Jan 7. 1919._Demurrer to Additional Pleas as amended. 

Min. 67-129; Min. 67-142; Min. 67-143. ... . ... 

14. Jan. 13, 1919.— Memo, of order sustaining demurrer to addi¬ 
tional pleas as amended. 

15. July 17, 1919.— Auditor's Report. 

16. Aug. 16, 1919.— Exceptions to Auditor s Report. 

17. Aug. 25, 1919.—Motion to confirm Auditors report, Min. 

68-292 

18. Nov. 12, 1919.—Order denying plaintiff’s motion to strike 

Defendant’s exceptions, etc. 

19 Dec. 30, 1919.—Motion to vacate orders of Nov. 12, lJiy. 

20 Jan" 19, 1920.— Memo, of Plaintiff’s motion to advance. 

2 1 j an . 23. 1920.—Order overruling motion to vacate order ot 

Nov. 12, 1919, etc. . 

22 Jan 30 1920.—Order granting Motion to advance. 

23'. April I?!, 1920 .—Memorandum of verdict. 

24 . April 19, 1920.—Memo, of judgment. Min bMbi. 

25. Summary of evidence taken before the Auditor and sub¬ 
mitted with his report. , . i 

26. The date and appearance before the Auditor and recital- on 

na^e 1 of the record. „ _ . , , . 

27. The opening statement of counsel for defendant in thice 

paragraphs on page 2 of the record. 

28. The Bill of Exceptions. 

29 The Mandate of the Court of Appeals. 

106 30. Oct. 4, 1921.— Plaintiff’s motion to overrule and strike 

out defendant’s exceptions to Auditor’s Report and tor judg¬ 
ment on said Report. . , , -i 

31 Oct 26 1921 —Defendant’s motions (1) to vacate and stuke 

out Auditor’s Report, 12) for leave to file amended exceptions, (3) 
requests for findings of law. and (4 ) to recommit case to Auditor 

32 Feb. 1. 1922.—Order disposing of preceding motions ot plain¬ 
tiff and defendant. , , 

33 Feb 21 1922.—Plaintiff’s motion to vacate order ol reh- 

ruary 1st, 1922, and for leave to file amended motion for judgment. 
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34. Feb. 24, 1922.—Order vacating order of Februarv 1 T929 
with leave to plaintiff to file amended motion for judgment.’ ' 

M Cb ' 4 4 ’iQ 09 2 - 7?!? Intiff,S amended motion for judgment. 
fnr 36 i’n^ ar ' 1922 '— 0rde r overruling plaintiff’s amended motion 

tor judgment, overruling defendant’s motions Nos. 1, 3 and 4 

granting defendant’s motion No. 2 and ordering case calendared 
tor trial by jury. 

APP»1. gnmlbg 

38. Plaintiff’s Assignments of Error. 

39. Defendant’s Assignments of Error. 

40. This Designation. ERNEST W. ROBERTS 

CLINTON ROBB, 

VERNON E. WEST, Attorneys for Plaintiff. 

Asst. United States Attorney for the 
District of Columbia, Attorney for 
Defendant. 

107 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 

infiklH' 1 , herehy ce , rtlf - v the foregoing pages numbered from 1 to 
10b, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 60924 at Law, wherein 
Maurice H Eichberg trading as National Timber Company is 
Plaintiff and United States Shipping Board Emergency Fleet Cor- 
rioration, a Body Corporate is Defendant, as the same remains upon 
the files and of record in said Court. 1 

In testimony whereof, I hereunto subscribe my name and affix 

the seal of said Court, at the City of Washington, in said District, 
this 1st day of May, 1922. 

[Seal of the Supreme Court of the District of Columbia.] 


L. M. G./E. W. 


MORGAN H. BEACH, 

Cleric 

ByALF. G. BUHRMAN, 

Asst. Clerk. 


o S Fo nd0 v, Se<1 ° n A ov e r: District of Columbia Supreme Court. No. 
3813 ,-. Maurice H. Eichberg. trading as National Timber Company, 
appellant, vs United States Shipping Board Emergency Fleet Cor- 
poration, and No. 3814. United States Shipping Board Emergency 
Meet Corporation appellant, vs. Maurice H. Eichberg, trading as 

w 1 1 l r ,T, r ,o 0 "IV a,IV ' , Court of Appeals, District of Columbia. 
Filed May 1, 1922. Henry W. Hodges, clerk. 
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